Cosmetic Genital Surgery ('CGS') and Sterilisation of Intersex Children
At least 65-70 intersex children are born each year who may be at risk of unnecessary sterilisation and CGS.
 There is no publicly available data on the prevalence of either procedure,
 though one hospital has confirmed they are conducted there each year.
 This submission briefly describes the applicable family law and some problems with the current regime. There have been 4 reported cases in which court approval was sought prior to CGS or sterilisation,
 suggesting the majority of decisions are made by medical practitioners and guardians.
 
S67ZC of the Family Law Act has been held to grant jurisdiction to authorise CGS and sterilisation, with s60CC dictating considerations.
 The Court's 'paramount consideration' must be the child's 'best interests'.
 '[P]rimary considerations' are the desirability of protecting the child from abuse, and preserving the relationship with the child's parents.
 'Additional considerations' include the views of the child
 and 'lifestyle, culture and traditions... of the child and [their] parents'.
 
S60CC's emphasis on familial harmony is ill-suited to decisions about gender assignment. Its application mirrors the tendency of intersex children's doctors to ‘[regard] the parent instead of the child as the patient’. For example, in Lesley and Sean and Russell the Court gave weight to medical opinions that if sterilisation were not carried out, the children's parents might develop anxiety and depression.
 S60CC discussion was not balanced by a consideration of the child's human rights in any of the 4 reported cases.
Marion
 is often used to interpret s67ZC applications for medical procedures.
 The majority held 'therapeutic' sterilisations can be authorised by parents.
 '[N]on-therapeutic' sterilisations also fall within the scope of parental authority, unless there is a 'significant risk of making the wrong decision, either as to a child's present or future capacity to consent or about what are the best interests of a child who cannot consent' and 'the consequences of a wrong decision are particularly grave' – in which instance a court can still authorise it.
 Where sterilisation is 'non-therapeutic', it must not be authorised if it is merely a 'convenien[t]' solution – it must be 'necessary to enable [the child] to lead a life in keeping with [their] needs and capacities.'

.

Interventions generally are 'non-therapeutic' where they are 'inappropriate or disproportionate',
 or where they are 'invasive, permanent and irreversible' and 'not for the purpose of curing a malfunction or disease.'
 
Interpretations of s67ZC 'consistent with international law' must be favoured.
 In a case concerning a transgender teenager, the Court held the Convention on the Rights of the Child ('CRC') should be upheld in s67ZC medical decisions – specifically, the Court found children have the right to ‘express [their] views freely’ and to have those views ‘given due weight in accordance [with their] age and maturity’.
 Children must also have ‘the opportunity to be heard’, including through a ‘representative'.
 However, the Court is not required to appoint an independent children’s lawyer.
 

Other relevant rights include the rights to 'maximum possible... development',
 to health,
 to 'privacy' (including ‘personal autonomy/self-determination in relation to medical treatment’),
 to 'found a family',
 to be free from 'torture or to cruel, inhuman or degrading treatment or punishment'
 '(including... nonconsensual scientific or medical experimentation)',
 and the right to freedom from discrimination.
 

The Court must favour interpretations of s67ZC consistent with Australia's obligation to strive for 'the elimination of... practices which are based on... stereotyped roles for men and women.'
 CGS and unnecessary sterilisation of infants are carried out in an attempt to bring the child's body into alignment with 'stereotyped roles for men and women'.
 This obligation is often cited as a basis for prohibition of female genital mutilation
 - it could also be used as a basis for prohibition of CGS and sterilisation of intersex children, particularly considered in conjunction with the freedoms incorporated within the right to health.

Early CGS is sometimes considered ‘therapeutic’ on the assumption it will prevent future psychological distress, in spite of serious risks and scant medical evidence supporting it.
 With such a limited research basis, early CGS (and, sometimes, sterilisation) may breach the right to health and freedom from 'nonconsensual scientific or medical experimentation'.
 
CGS and involuntary sterilisation have been found to violate the right to freedom from torture.
 In light of the risks and the impact on their human rights, CGS on infants and young children should be regarded as ‘inappropriate or disproportionate’.
 
The Federal Court has previously acknowledged intersex and transgender status can ‘be seen as [examples] of the diversity in human sexual formation’ rather than malfunctions.
 These four cases, though, have relied heavily on the idea of intersex status as a 'disease', reinforcing the therapeutic/non-therapeutic model.
Sterilisation to treat cancer must be distinguished from sterilisation to remove a 'possible risk of cancer'; the latter may not be therapeutic.
 A Senate Committee found doctors often simplify and overstate intersex people's risk of cancer.
 In Lesley, sterilisation was considered non-therapeutic on the basis of an opinion that the risk of cancer was 28%.
 In Sean and Russell, the Court held a medical opinion of a 40% risk of developing cancer was sufficient to make sterilisation therapeutic.
 Referring to these cases, the Australasian Pediatric Endocrine Group requested the law be clarified ‘urgently’
 as decisions about whether sterilisation is 'therapeutic' are almost always made by medical practitioners and guardians.
In Lesley the Court discounted ‘anecdotal accounts’ of intersex adults who objected to ‘lifelong and irreversible’ surgical interventions on intersex infants and very young children.
 The Court authorised immediate sterilisation even though the risk of cancer was ill-defined and virilisation was not expected to begin for 6-7 years.
 

In Sally the Court ordered Sally's parents could authorise any of the interventions recommended by her doctor, even though Sally herself only requested sterilisation.
 The Court did not differentiate between the different recommendations, one of which was for clitoridectomy.
 The Court did not discuss the potential effect of a clitoridectomy on Sally's 'best interests'.

The cases scarcely mention the rights of the children, though s60B(4) may improve this.
 An independent children's lawyer was not appointed in any of the 4 cases.
 None of the medical practitioners were subject to cross-examination on the research bases for their opinions, and these opinions were given great weight by the court.
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