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Submission to the Commission’s Report to the 

Committee on the Rights of the Child. 

Australian Adoptee Rights Action Group 

 

The Australian Adoptee Rights Action Group wishes to submit its views on how 
Australia is progressing in terms of implementing the Convention on the Rights of 
the Child, especially in reference to children’s rights in the immediate post-
natal period. 

We refer to paragraphs 53 and 54 of the 2012 Concluding Observations, 
under the heading of “Adoption,” and wish to comment on the absence of 
“Surrogacy” which involves a similar transfer of parental responsibility 
and rights between adults. 

Articles 3, 7, 8, 9, 10, 20, 21, 24 can and should work together to protect babies 
from unnecessary maternal-neonatal separation that can occur for the purposes 
of adoption and always occurs for the purposes of surrogacy.  

In this respect our concerns with Australian adoption and surrogacy laws 
impact clusters 3, 4, 5, 6 and 7. 

--- 

Human rights kick in at birth – a neonate is entitled to human rights protection 
as much as any adult, and, even more than adults, due to it’s inability to speak 
and defend those rights. 

It is of urgent importance that the Commission report on children’s rights in 
regards to Australia’s surrogacy laws which allow a women to gestate and birth a 
child for a third party and “hand over” the baby to that third-party. 

As adoptees we testify to the life-long and intergenerational trauma of being 
separated from our mothers so young – denied the security and comfort of her 
body and her breast and the natural continuance of the embodied pre-natal 
relationship, the very first relationship every human being has with a human 
adult and the foundational relationships of all other future relationships. 

Survivors from the Stolen Generations, likewise, testify to the devastating impact 
of mother-loss so early in life. But there is no need to rely on testimony alone 
when considering the trauma of maternal-neonatal separation. The importance 
of gestational mother-infant interactions in mammals is proved by over half a 
century of converging clinical and animal research. For the information of the 
Commission, we have included, as an appendix, a short survey of the 
scientific studies done on the impacts of maternal-neonatal separation. 
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A baby that has been gestated from an implanted “donated” embryo, for 
example under a surrogacy contract, will suffer no differently to a naturally 

conceived child when removed from the only mother it knows.*** 

---  

In view of both the comprehensive testimony and science, the ONLY conclusion 
that a reasonable person can come to when considering maternal-neonatal 
separation is that it should only be done when necessary, for example, in the case 
of medical emergency or child protection. To traumatise a baby by removing it 
from its gestational mother, for any other reason, is a violation of the rights of the 
child and is just plain cruel. Even if people refuse to accept, against all available 
evidence, that the loss of the gestational mother creates a lasting trauma for 
neonates, is it really not generally agreed upon that unnecessarily stressing one 
is unacceptable? 

--- 

Following is an analysis of the number of child rights listed in the UNCRC that are 
violated by Australian surrogacy laws, which currently permit what is 
misleadingly termed “altruistic” surrogacy (no surrogacy is ever altruistic 
towards neonates) and the procurement of children through overseas surrogacy 
(in some States only). Please note in those States in Australia where 
procurement of children from overseas surrogacy is illegal there have been no 
prosecutions under those laws despite the many documented cases. 

Articles 3, 7, 8, 9, 10, 20, 21, 24 are all violated by the unnecessary maternal-
neonate separation intrinsic to all forms of surrogacy: 

Article 3 makes the best interests of children a PRIMARY consideration in 
all actions concerning children, whether undertaken by public or private social 
welfare institutions, courts of law, administrative authorities or legislative 
bodies. This right applies to ALL children, which includes newborn babies; 

Articles 7, 8, 9 and 10 expressly protect against separation. Because the 
gestational mother is included in the definition of “parent,” children have an 
explicit right to be known and cared for by their gestational mother as far as is 
possible (Art. 7); a right to preserve his or her identity, including nationality, 
name and family relations (Art. 8); a right to NOT be separated from their 
gestational mother (Art. 9); a right to maintain personal relations and direct 
contact with the gestational mother on a regular basis (Art. 9); a right to 
maintain on a regular basis, save in exceptional circumstances, personal 
relations and direct contacts with both their parents including their gestational 
mothers (Art. 10); 

Articles 20 and 21 make the best interests of children a PARAMOUNT 
consideration for those children who are separated from their parents and 
families – this includes being separated from gestational mothers. It applies, 
especially, to adoptees: but what about surro-people? Like some adoptees, 
they are removed at birth and so should be offered the same priority of their 
interests. The interests of surro-people should be PARAMOUNT 



 3 

considerations and the most important thing for any child – above and 
beyond their interests in being raised by their genetic parents – is their 
interest in being placed on the body of their gestational mother at birth 
and obtain comfort, connection and the continuity of their pre-natal 
relationship with her, ensuring they have the best start in life and allowing 
optimal well-being. To destroy this relationship by removal is to smash down 
on the emotional, psychological, and physiological “Self” of the baby, who does 
not yet perceive itself as “separate” to its mother, and destroy its very first 
relationship with an adult human being, or at least severely damage that 
relationship, formed, as it is, in utero; 

Article 24 provides that States Parties recognize the right of the child to the 
enjoyment of the highest attainable standard of health and that they shall 
pursue full implementation of this right and, in particular, shall take appropriate 
measures, to diminish infant and child mortality and ensure appropriate pre-
natal and post-natal health care for mothers. Removing a baby from its 
mother, when unnecessary, deprives the baby of the highest attainable 
standard of heath, increases its risk of negative health outcomes and mortality 
and likewise deprives the mother of the most appropriate post-natal health care 
which, in the vast majority of cases, includes the holding and nursing of her baby. 
The Mothers of Loss from both the Stolen Generations and Victims of Forced 
Adoption have both testified to the life-long trauma of having their babies 
removed from them. That trauma is also felt by mothers who, with all good 
intentions, allow their babies to be taken under surrogacy contracts. 

Maternal-neonatal separation causes babies to suffer. It is inexcusable that this 
be imposed on them for any other reason than medical necessity or child 
protection. The Australian Adoptee Rights Action Group look forward to a time 
when the global movement against surrogacy has established a Hague 
Convention on the Abolition of Surrogacy. This issue MUST be addressed in our 
report to the UN on child rights in Australia because of its violation of numerous 
rights enshrined in the UNCRC. 
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Appendix 

Research Proving Maternal Separation is Distressing for Neonates 

Babies react in a unique way to the gestational mother while in utero as well as 
post-partum and the importance of gestational mother-infant interactions in 
mammals is proved by “[o]ver half a century of converging clinical and animal 
research.”i During the last phase of gestation a baby can recognize her or his 
mother’s voice and heartbeatii and the smell of her placentaiii and both fetuses 
and newborns react preferentially to their mother's voice over that of other 
females.iv Postpartum, babies respond to maternal odours beginning shortly 
after birthv and search for eye contact with the gestational mother.vi A whole 
range of other interactions indicate skin-on-skin contact with her secures 
neonatal wellbeing.vii Skin-to-skin contact for 25 to 120 minutes after birth, early 
suckling, or both, positively influences mother-infant interaction one year later 
when compared with routines involving separation of mother and infant.viii 
Breastfeeding gives babies the best possible start in lifeix and the World Health 
Organization provides a comprehensive list of studies proving its benefits,x 
recommending colostrum “as the perfect food for the newborn” with feeding to 
be “initiated within the first hour after birth,” exclusive breastfeeding “up to six 
months of age, and continued breastfeeding along with appropriate 
complementary foods up to two years of age or beyond”.xi 

 

Both primate and human studies show that maternal separation isn’t only 
stressful to babies

xviii

xii but “may be a stressor the human neonate is not well 
evolved to cope with.”xiii Human studies have shown that even short-term 
maternal-neonate separation is stressful to babies, associating it “with a 
dramatic increase in heart rate variability” as well as “a profoundly negative 
impact on quiet sleep duration” with an 86% decrease compared to when skin-
to-skin with mother.xiv Preterm babies kept separate from their gestational 
mothers in humidity cribs have been shown to have bonding difficulties 
regardless of subsequent parental sensitivity.xv The research highlights a 
contradiction: “In animal research, separation from mother is a common way of 
creating stress in order to study its damaging effects on the developing newborn 
brain. At the same time, separation of human newborns is common practice, 
particularly when specialized medical care is required (e.g. incubator care).”xvi 
Dr. Barak Morgan, the author of a 2011 study, claims his research is a step 
“towards understanding exactly why babies do better when nursed in skin-to-
skin contact with mother”xvii and Dr. John Krystal, editor of Biological Psychiatry, 
claims that Dr. Morgan’s paper “highlights the profound impact of maternal 
separation on the infant. We knew that this was stressful, but the current study 
suggests that this is major physiologic stressor for the infant”.   

 

Early childhood stress has been shown to have long-term neurodevelopmental 
effects.xix The National Child Traumatic Stress Network, established by the US 
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Congress, warns that many people wrongly assume that young age protects 
children from the impact of traumatic experiences.xx They claim a “growing body 
of research has established that… infants - may be affected by events that 
threaten their safety or the safety of their parents/caregivers, and their 
symptoms have been well documented” and they note that traumatic stress may 
be a response to “the sudden loss of a parent/caregiver.”xxi The National 
Scientific Council on the Developing Child at Harvard University agrees that 
“[s]cience does not support the claim that infants and young children are too 
young to be affected by significant stresses,”

xxiii

xxii noting that “[h]uman studies with 
infants and children as well as animal studies have shown that adverse early 
infant experiences… can lead to short-term neurobehavioral and neurohormonal 
changes in offspring that may have long-term adverse effects on memory, 
learning, and behaviour throughout life.”  In this way, early separation trauma 
is biologically embedded, influencing learning, behavior and health for decades 
to comexxiv and perhaps beyond, as research in epigenetics has shown that stress 
in infancy can have intergenerational impacts on gene transcription.xxv  

To suggest that in these many and various scientific studies performed over 
decades, that the provision of a caregiver as a substitute for the gestational 
mother, related by DNA to the neonate or not, would completely prevent the 
impacts of separation on the neonate, is both unsubstantiated and unreasonable. 
To this date there are no studies that prove that separation from the gestational 
mother doesn’t affect the neonate adversely. And yet this must be the premise 
upon which any ethical acceptance of child removal for the purposes of 
surrogacy is based. A substitute mother, a donor, or a father, may perform 
damage control, the relationship formed perhaps minimizing some of the 
impacts of mother-loss, but it cannot prevent them as the impacts occur because 
of the loss of the gestational mother. 
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