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	[bookmark: _Hlk31800026]Recommendation
	Position
	Full list of themes
	Assessment/comments on level of implementation
	Australian Human Rights Commission Recommendation for 3rd cycle (from submission)

	Theme: A22 Cooperation with treaty bodies

	136.60 Submit overdue reports to the Committee on the Elimination of Racial Discrimination, the Committee on Economic, Social and Cultural Rights, the Human Rights Committee and the Committee on the Elimination of Discrimination against Women (Sierra Leone);
Source of position: A/HRC/31/14/Add.1 - Para. 13
	Supported
	A22 Cooperation with treaty bodies
E1 Economic, social & cultural rights - general measures of implementation
B32 Racial discrimination
D1 Civil & political rights - general measures of implementation
G1 Members of minorities
F12 Discrimination against women
Affected persons:
- general
- women
- minorities/ racial, ethnic, linguistic, religious or descent-based groups
	Implemented

Australia submitted all reports that were overdue as of the 2nd UPR cycle.[footnoteRef:2] [2:  Australia submitted reports to the Committee on the Elimination of Racial Discrimination, Consideration of reports submitted by States parties under article 9 of the Convention, UN Doc CERD/C/AUS/18-20 (2 February 2016) <https://documents-dds-ny.un.org/doc/UNDOC/GEN/G16/051/93/PDF/G1605193.pdf?OpenElement>; the Committee on Economic, Social and Cultural Rights, Consideration of reports submitted by States parties under articles 16 and 17 of the International Covenant on Economic, Social and Cultural Rights, UN Doc E/C.12/AUS5 (10 February 2016) <https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=E%2fC.12%2fAUS%2f5&Lang=en>; the Human Rights Committee and the Committee on the Elimination of Discrimination against Women, Consideration of reports submitted by States parties under article 18 of the Convention, UN Doc CEDAW/C/AUS/8 (8 December 2016) < https://documents-dds-ny.un.org/doc/UNDOC/GEN/N16/452/30/PDF/N1645230.pdf?OpenElement>.] 

	

	Theme: A24 Cooperation with special procedures
	

	136.63 Cooperate fully with the Special Procedures of the Human Rights Council and ensure everyone enjoys the right to unhindered access to and communication with the United Nations, its representatives and mechanisms, including by preventing and ensuring adequate protection against reprisals (Ireland);
Source of position: A/HRC/31/14/Add.1 - Para. 13
	Supported
	A24 Cooperation with special procedures
H1 Human rights defenders
A27 Follow-up to Universal Periodic Review (UPR)
A6 Context, statistics, budget, civil society
Affected persons:
- human rights defenders
	Implemented 

The Commission commends Australia’s standing invitation to all thematic special procedures, and for hosting 5 special procedure visits since its second-cycle UPR, with further visits planned for 2020.[footnoteRef:3] [3:  Special Rapporteur on the situation of human rights defenders; Special Rapporteur on the human rights of migrants; Special Rapporteur on contemporary forms of racism, racial discrimination, xenophobia and related intolerance; Special Rapporteur on violence against women, its causes and consequences; Special Rapporteur on the rights of Indigenous peoples. ] 


	

	Theme: A3 Inter-State cooperation & development assistance
	

	136.218 Enhance bilateral cooperation with other countries in the field of human rights especially through dialogue and technical assistance (Viet Nam);
Source of position: A/HRC/31/14/Add.1 - Para. 13
	Supported
	A3 Inter-State cooperation & development assistance
A27 Follow-up to Universal Periodic Review (UPR)
Affected persons:
- general
	Implemented 

The Australian Government conducts bilateral cooperation programs and supports human rights activities in a number of countries and with regional bodies. 
 
The Australian Human Rights Commission currently implements bilateral human rights programs with the Governments of Vietnam and Lao PDR. These programs are funded by the Australian Department of Foreign Affairs and Trade and provide technical assistance. 

In Vietnam the program focuses on human rights education across various settings, using blended training approaches. Key actors include Vietnamese government officials, business leaders and teachers. In Lao PDR, the program aims to assist the Lao PDR Government to meet its human rights responsibilities and obligations through engagement, collaboration and training with key government officials. This includes strengthening the government’s Universal Periodic Review.

	

	Theme: A41 Constitutional and legislative framework
	

	136.74 Advance efforts towards the recognition of Indigenous Australians as Australia’s First People in Australia’s Constitution (Georgia);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Supported
	A41 Constitutional and legislative framework
G3 Indigenous peoples
Affected persons:
- Indigenous peoples
	Not implemented

Notwithstanding the voluntary commitment made by Australia during its second UPR cycle, a referendum has not yet taken place to recognise Aboriginal and Torres Strait Islander peoples in the Constitution.[footnoteRef:4] At the present time, the government has indicated that it does not intend to entrench recognition in the Constitution. [4:  Voluntary commitment by Australia: Human Rights Council, 31st session, Agenda Item 6. Report of the Working Group on the Universal Periodic Review: Australia (13 January 2016), UN Doc A/HRC/31/14. At https://undocs.org/A/HRC/31/14 (viewed 9 January 2020). ] 


The Commission acknowledges steps taken towards recognition, [footnoteRef:5]  including the current co-design process to develop an ‘Indigenous Voice’.[footnoteRef:6] We are concerned that support for a model for recognition is yet to be finalised despite many years focusing on this issue. The Government has also rejected the recommendations of independent advisory bodies commissioned on entrenching recognition in the Constitution. [5:  National Indigenous Australians Agency, Indigenous Voice <https://www.indigenous.gov.au/topics/indigenous-voice> (viewed 10 January 2020). Processes since 2011 include the formation of the Expert Panel on Constitutional Recognition of Indigenous Australians, the Recognise Campaign established by Reconciliation Australia with funding from the Australian Government, the Joint Select Committee on Constitutional Recognition of Aboriginal and Torres Strait Islander Peoples, the enactment of the Aboriginal and Torres Strait Islander Peoples Recognition Act and the convening of the Referendum Council Dialogues. See: Australian Human Rights Commission, Submission to the Expert Mechanism on the Rights of Indigenous Peoples for its Study on Recognition, Reparations and Reconciliation, (29 February 2019). At https://www.ohchr.org/Documents/Issues/IPeoples/EMRIP/StudyRRR/Australia_NHRI1.pdf (viewed on 5 March 2020).]  [6:  National Indigenous Australians Agency, Indigenous Voice <https://www.indigenous.gov.au/topics/indigenous-voice> (viewed 10 January 2020).] 


	Recommendation: Government support a national voice to Parliament for Indigenous peoples, and ensure the informed consent of Indigenous peoples in all decision making that affects them. Government sets timetable for achieving reform of the Constitution to remove capacity for racial discrimination. 

	Theme: A42 Institutions & policies - General
	

	136.64 Analyse the possibility of creating a follow-up system to the international recommendations (Paraguay);
Source of position: A/HRC/31/14/Add.1 - Para. 17
	Supported
	A42 Institutions & policies - General
A25 Follow-up to special procedures
A23 Follow-up to treaty bodies
A27 Follow-up to Universal Periodic Review (UPR)
Affected persons:
- general
	Implemented

Following Australia’s second cycle UPR, the Government made a voluntary commitment to designate a standing national mechanism to strengthen Australia’s engagement with UN human rights reporting known as the Standing National Human Rights Mechanism (SNHRM).[footnoteRef:7] [7:  Human Rights Council, Report of the Working Group on the Universal Periodic Review–Australia, UN Doc A/HRC/31/14 (13 January 2016) [138]–[146]. At http://daccess-ods.un.org/access.nsf/Get?Open&DS=A/HRC/31/14&Lang=E (viewed 28 January 2020).] 


Under the SNHRM, in 2017 the Government published a monitoring website for UPR recommendations made during the second cycle where the Government outlines its position on each of the 290 recommendations.

The SNHRM also holds regular meetings between Commonwealth Government departments, with the Australian Human Rights Commission also participating. NGOs are invited for certain thematic discussions. 

The SNHRM meets 3 to 4 times annually and has improved coordination across departments inputting into human rights treaty review processes over the past 4 years or so. However, to date, the SNHRM has not played a role in implementation or monitoring processes to ‘follow up’ on international recommendations. It does not have a forward looking or agenda setting role. 

The SNHRM could have the potential to better follow up on recommendations if it were given a broadened mandate in the future.

	Recommendation: Government commits to formally replying to all treaty body recommendations within 12 months, with civil society engagement. All responses include targets and identify responsible agencies for implementation.

	Theme: A5 Human rights education, trainings and awareness raising
	

	136.203 Continue efforts to train authorities involved in the administration and handling of justice in cases that affect indigenous peoples on the human rights of this group of society and review the cases of indigenous detainees, in particular children and women, with a view to providing them adequate assistance (Mexico);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Supported
	A5 Human rights education, trainings and awareness raising
F34 Children: Juvenile justice
D51 Administration of justice & fair trial
F31 Children: definition; general principles; protection
B51 Right to an effective remedy
D26 Conditions of detention
F12 Discrimination against women
G3 Indigenous peoples
Affected persons:
- general
- children
- Indigenous peoples
- women
- judges, lawyers and prosecutors
- persons deprived of their liberty
	Partly implemented

Human rights education in the public sector remains limited, especially in the administration of justice and places of detention, and for those officials with legislative responsibilities to develop statements of compatibility with human rights for bills or legislative instruments. 

Regarding the public service, public servants should receive education and training on how human rights are relevant to their roles, and how to best protect human rights.[footnoteRef:8]  [8:  Australian Human Rights Commission, Free and Equal: An Australian conversation on human rights (31 May 2019) 17. At https://www.humanrights.gov.au/free-and-equal. ] 


A human rights education training program was included in the Australian Human Rights Framework in 2010 but was not continued when that framework expired. 
	Recommendation: Government expand human rights education in all areas of the public sector, particularly for those working with children and in the administration of justice and places of detention; and incorporate human rights more fully in the national school curriculum.

Recommendation: Government train public servants to ensure that statements of compatibility are of a consistently high standard and that the views of the PJCHR are fully considered prior to enacting legislation.


	136.150 Continue conducting awareness-raising activities on human rights, especially rights of women, children, minorities and migrants, to law enforcement officers (Viet Nam);
Source of position: A/HRC/31/14/Add.1 - Para. 53
	Supported
	A5 Human rights education, trainings and awareness raising
G4 Migrants
D51 Administration of justice & fair trial
F31 Children: definition; general principles; protection
G1 Members of minorities
F12 Discrimination against women
Affected persons:
- general
- children
- migrants
- women
- judges, lawyers and prosecutors
- minorities/ racial, ethnic, linguistic, religious or descent-based groups
	Partly implemented

See above recommendation (136.203)

In 2018 and 2019, the Commission worked with the Australia New Zealand Policing Advisory Agency (ANZPAA) to develop ‘Anti-Racism and Cultural Diversity Principles’ and ‘Education and Training Guidelines’ relating to anti-racism for police. The Commission provided expert advice and assistance to ANZPAA on human rights, anti-racism and cultural diversity over the course of the projects. The Principles are publicly available and the Education and Training Guidelines are available to all ANZPAA members. 

While these guidelines and principles are a significant step for institutional anti-racism training in Australia, they are yet to be fully implemented. The Commission continues to hold concerns about allegations of systemic racially-discriminatory policing practices, including against Aboriginal and Torres Strait Islander peoples, and allegations of profiling, excessive force and harassment.[footnoteRef:9] The Commission notes the decision of the Federal Court of Australia in 2018 that Queensland, through the Queensland Police Service, had breached the Racial Discrimination Act 1975 (Cth) in regard to the conduct of police officers towards the Aboriginal community on Palm Island.[footnoteRef:10]  [9:  Australian Human Rights Commission, Submission to the UN Committee on the Elimination of Racial Discrimination: information concerning Australia’s compliance with the International Convention on the Elimination of All Forms of Racial Discrimination, (30 October 2017), [150]. At https://www.humanrights.gov.au/node/14777 (viewed 5 February 2020).]  [10:  Australian Human Rights Commission, Commission welcomes Palm Island decision (Media Release, 2 May 2018). At https://www.humanrights.gov.au/about/news/commission-welcomes-palm-island-decision (viewed 6 February 2020); and Australian Human Rights Commission, Submission to the UN Committee on the Elimination of Racial Discrimination: information concerning Australia’s compliance with the International Convention on the Elimination of All Forms of Racial Discrimination, (30 October 2017) 30-31. At https://www.humanrights.gov.au/node/14777 (viewed 5 February 2020).] 


The Commission continues to encourage all Australian governments to ensure that police receive human rights training, as well as specific training in cultural competency and anti-racism.

	Recommendation: Government expand human rights education in all areas of the public sector, particularly for those working with children and in the administration of justice and places of detention; and incorporate human rights more fully in the national school curriculum.

	136.234 Expand support to human rights education and training initiatives, particularly for law enforcement officials handling migration issues (Philippines);
Source of position: A/HRC/31/14/Add.1 - Para. 53
	Supported
	A5 Human rights education, trainings and awareness raising
G4 Migrants
E51 Right to education - General
Affected persons:
- general
- migrants
- judges, lawyers and prosecutors
	Partly implemented

See recommendation 136.203

Human rights education and training for public officials, including law enforcement officials, remains limited. 
	Recommendation: Government expand human rights education in all areas of the public sector, particularly for those working with children and in the administration of justice and places of detention; and incorporate human rights more fully in the national school curriculum.

	Theme: A6 Context, statistics, budget, civil society
	

	136.66 Engage closely with civil society in the follow-up on the recommendations of the Human Rights Council (Trinidad and Tobago);
Source of position: A/HRC/31/14/Add.1 - Para. 17
	Supported
	A6 Context, statistics, budget, civil society
H1 Human rights defenders
A25 Follow-up to special procedures
A27 Follow-up to Universal Periodic Review (UPR)
Affected persons:
- human rights defenders
- general
	Partly implemented

The Department of Foreign Affairs and Trade runs an annual NGO Forum as well as pre-sessional briefings with NGOs on the Human Rights Council. These do not focus on implementation or follow up of recommendations, and there is no national framework or mechanism for implementing recommendations from the Human Rights Council, treaty bodies or special procedures.

See recommendation 136.64 in relation to the Standing National Human Rights Mechanism and the role of civil society. 
	Recommendation: Government commits to formally replying to all treaty body recommendations within 12 months with civil society engagement, targets and identifying responsible government agencies for implementation.

	Theme: B11 International humanitarian law
	

	136.58 Continue its efforts at the international level towards the prevention of crimes against humanity (Armenia);
Source of position: A/HRC/31/14/Add.1 - Para. 13
	Supported
	B11 International humanitarian law
A28 Cooperation with other international mechanisms and institutions
Affected persons:
- general
	Implemented

Australia supports the International Law Commission’s Draft Articles on Crimes Against Humanity as the basis for a convention on the prevention and punishment of crimes against humanity, and has contributed to development of the draft article through sessions of the International Law Commission.[footnoteRef:11]  [11:  International Law Commission, Fourth report on crimes against humanity By Sean D. Murphy, Special Rapporteur, UN Doc A/CN.4/725, [22]-[23]. At https://legal.un.org/docs/?symbol=A/CN.4/725 (viewed 7 July 2020); and International Law Commission’s Draft Articles on Crimes Against Humanity, Comments of Australia (December 2018). At https://legal.un.org/docs/?path=../ilc/sessions/71/pdfs/english/cah_australia.pdf&lang=E (viewed 7 July 2020). ] 


As a member of the Human Rights Council, Australia has supported resolutions towards prevention and accountability for crimes against humanity.[footnoteRef:12]  [12:  See, for example: Resolution on the situation of Human Rights in Myanmar (A/HRC/RES/40/29); Resolution on the situation of human rights of Rohingya Muslims and other minorities in Myanmar (A/HRC/RES/42/3) Resolution on technical assistance and capacity-building to improve human rights in Libya (A/HRC/RES/40/27); Resolution on technical assistance and capacity-building for Mali in the field of human rights (A/HRC/RES/40/27); Resolution on the situation of human rights in the Democratic People (A/HRC/RES/40/20); Resolution on the situation of human rights in South Sudan (A/HRC/RES/40/19); Resolution on the human rights situation in the Syrian Arab Republic (A/HRC/RES/40/17). ] 


At the 18th session of the Assembly of States Parties to the International Criminal Court (ICC), Australia reiterated its commitment to accountability, the ICC and the Rome Statute.[footnoteRef:13] [13:  Australian Government, Statement of Australia to the 18th Session of the Assembly of States Parties to the International Criminal Court. At https://asp.icc-cpi.int/iccdocs/asp_docs/ASP18/GD.AUS.3.12.pdf (viewed 6 February 2020).  ] 


	Recommendation: Australian governments apply recommendations from Implementing OPCAT in Australia and commence operation of all NPM bodies without delay.

Recommendation: Government establish an Anti-Slavery Commissioner with oversight of modern slavery statements; introduce financial penalties for non-compliance with reporting requirements; and fully implement the National Action Plan.

	Theme: B31 Equality & non-discrimination
	

	136.117 Enact comprehensive legislation that fully guarantees the application of the principle of non-discrimination and ensure the full enjoyment of all human rights by every member of society (South Africa);
Source of position: A/HRC/31/14/Add.1 - Para. 22
	Supported
	B31 Equality & non-discrimination
A41 Constitutional and legislative framework
Affected persons:
- general
	Partly implemented 

Three jurisdictions – Victoria, Queensland and the Australian Capital Territory – each have a human rights statute,[footnoteRef:14] and other states are considering similar legislation.[footnoteRef:15] However, there are gaps and inconsistencies in the protection and promotion of human rights across Australia as a result of the absence of comprehensive human rights protections at the federal level.  [14:  Charter of Human Rights and Responsibilities Act 2006 (Vic); Human Rights Act 2004 (ACT); and Human Rights Act 2019 (Qld). ]  [15:  In 2017, a petition was launched calling for a Tasmanian human rights Act (10 years after the Tasmanian Law Reform Institute recommended the establishment of a state human rights Act). See Blair Richards, ‘Campaign begins to put a human rights Act back on agenda’, The Mercury (online), 22 January 2017. At http://www.themercury.com.au/news/politics/campaign-begins-to-put-a-human-rights-act-back-on-agenda/news-story/d70cf11696eed0de5c42cf2be381335f (viewed 11 September 2017). ] 


As a result of this incomplete human rights architecture, there is an overreliance in Australia on anti-discrimination laws to protect human rights. Federal discrimination laws make discrimination on the grounds of race,[footnoteRef:16] sex,[footnoteRef:17] disability,[footnoteRef:18] age,[footnoteRef:19] and sexual orientation, gender identity and intersex status[footnoteRef:20] unlawful.[footnoteRef:21] Complaints of unlawful discrimination under these laws can be brought to the Commission,[footnoteRef:22] which will investigate and attempt to seek a resolution through conciliation. If a complaint cannot be resolved in this way, a person may be able to bring their matter to court.[footnoteRef:23] A court can award remedies including damages in cases of unlawful discrimination.[footnoteRef:24] Complaints can also be made to the Commission in relation to discrimination in employment (the Commission’s ILO 111 jurisdiction) and alleged breaches of human rights against the Commonwealth or one of its agencies. While these complaints can be investigated and conciliated, a complainant does not have a right to go to court if this process is unsuccessful. Rather, if the Commission finds a breach of human rights, it can report to the Attorney-General.[footnoteRef:25] Any recommendations made by the Commission are non-binding and are not enforceable by the courts There is no justifiable reason for this more limited process to exist. [16:  In 1975 with the Racial Discrimination Act 1975 (Cth) Sex Discrimination Act 1984 (Cth).]  [17:  In 1984 with the Sex Discrimination Act 1984 (Cth).]  [18:  In 1992 with the Disability Discrimination Act 1992 (Cth).]  [19:  In 2004 with the Age Discrimination Act 2004 (Cth).]  [20:  In 2013 amendments were made to the Sex Discrimination Act 1984 (Cth) by the Sex Discrimination Amendment (Sexual Orientation, Gender Identity and Intersex Status) Act 2013 (Cth). The amendments replaced discrimination based on ‘marital status’ throughout the Sex Discrimination Act 1984 (Cth) with discrimination on the basis of ‘sexual orientation, gender identity, intersex status, marital or relationship status’: Sex Discrimination Amendment (Sexual Orientation, Gender Identity and Intersex Status) Act 2013 (Cth) Sch 1, Pt 1.]  [21:  There are also protections against unlawful discrimination in federal workplace laws such as the Fair Work Act 2009 (Cth), and some crossovers with work health and safety laws.]  [22:  Australian Human Rights Commission Act 1986 (Cth), s 46P.]  [23:  Australian Human Rights Commission Act 1986 (Cth), s 46PO(1).]  [24:  Australian Human Rights Commission Act 1986 (Cth), s 46PO(4).]  [25:  Australian Human Rights Commission Act 1986 (Cth), s 29.] 


Since 2011, new bills and certain legislative instruments must also be accompanied by a ‘Statement of Compatibility with Human Rights’. This is an important mechanism, which helps Parliament consider the human rights impacts of a law before it is passed. However, there is variable quality in the drafting of statements and they can inadequately justify a breach of human rights. They are also largely educative, cannot be challenged and do not bind a court or tribunal. Statements of compatibility therefore do not affect the validity, operation or enforcement of a Bill. The Commission encourages the Federal Government to ensure that all statements of compatibility are consistently of a high standard and are supported by evidence and analysis. 

The Commonwealth Parliamentary Joint Committee on Human Rights (PJCHR) is also empowered to examine Bills and legislative instruments for compatibility with human rights.[footnoteRef:26] In exercising these functions, the PJCHR must report its findings to both Houses of Parliament.[footnoteRef:27] The PJCHR process can assist Parliament to consider the human rights impact of a Bill in more depth.[footnoteRef:28] However, the PJCHR cannot compel Parliament to alter or abandon a Bill, law or policy even if it is incompatible with human rights. [26:  The Human Rights (Parliamentary Scrutiny) Act 2011 (Cth) establishes the PJCHR. The Act defines human rights as the rights and freedoms recognised or declared by the following international instruments: the International Convention on the Elimination of all Forms of Racial Discrimination; International Covenant on Civil and Political Rights; International Covenant on Economic, Social and Cultural Rights; Convention on the Elimination of All Forms of Discrimination Against Women; Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment; Convention on the Rights of the Child and the Convention on the Rights of Persons with Disabilities. See Parliament of Australia, Parliamentary Joint Committee on Human Rights. At: http://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights (viewed 28 January 2020).]  [27:  Human Rights (Parliamentary Scrutiny) Act 2011 (Cth), ss 7(a), (b), (c).]  [28:  See description of the Committee’s work in Australian Law Reform Commission, Traditional Rights and Freedoms – Encroachments by Commonwealth Laws (ALRC Report 129, 2015) 41–43.] 

	Recommendation: Government ensure that Australia’s international human rights obligations are comprehensively incorporated into law. 

Recommendation: Government reform federal discrimination laws to ensure comprehensive protection and improve effectiveness.


	136.221 Ensure that states’ legislation is consistent with the amended Sex Discrimination Act 1984 (Israel);
Source of position: A/HRC/31/14/Add.1 - Para. 42
	Supported
	B31 Equality & non-discrimination
A41 Constitutional and legislative framework
A27 Follow-up to Universal Periodic Review (UPR)
G2 Lesbian, gay, bisexual and transgender and intersex persons (LGBTI)
Affected persons:
- general
- lesbian, gay, bisexual, transgender and intersex persons (LGBTI) 
	Implemented

The Sex Discrimination Amendment (Sexual Orientation, Gender Identity and Intersex Status) Act 2013 (Cth) introduced wider protections, such as including the new ground of intersex status. The time-bound exemption provided to the states and territories at the introduction of the 2013 amendment to allow them to reach full compliance has since lapsed.

 
	

	136.118 Strengthen further already existing anti-discriminatory measures and laws (Morocco);
Source of position: A/HRC/31/14/Add.1 - Para. 22
	Supported
	B31 Equality & non-discrimination
A42 Institutions & policies - General
A41 Constitutional and legislative framework
Affected persons:
- general
	Not implemented

For discussion on recent reforms to legislative protections against religious discrimination, see recommendation 136.121.

Australia has not undertaken comprehensive reforms to federal discrimination laws since its second cycle UPR. These laws remain a dispute-focused model, which is remedial rather than proactive. They also do not fully incorporate into domestic law all of Australia’s human rights obligations, as set out in the seven core international human rights treaties to which Australia is a party.[footnoteRef:29] Key issues impeding the effectiveness of the laws include:[footnoteRef:30]  [29:  See recommendation 136.117 for a more detailed discussion about models comprehensive human rights protections at the federal level. ]  [30:  Australian Human Rights Commission, Discussion Paper: Priorities for federal discrimination law reform (1 August 2019). At https://humanrights.gov.au/our-work/rights-and-freedoms/publications/discussion-paper-priorities-federal-discrimination-law. ] 


1. The mix of discrimination laws is complex and similar concepts operate differently across the laws.
1. The discrimination laws have not been updated to reflect best practice approaches or to address identified concerns.
1. There is an unnecessary level of difference and complexity between federal, state and territory laws.
1. Court decisions have limited the scope of certain provisions in the federal discrimination acts
1. Discrimination laws are not comprehensive in their protection and gaps in protection have been identified.
1. Some grounds of discrimination do not provide for an enforceable remedy.

Federal discrimination laws can be improved and made more effective in their operation and is one of the priorities identified in the Commission’s Free and equal: An Australian conversation on human rights project.[footnoteRef:31] [31:  Australian Human Rights Commission, Free and Equal: An Australian conversation on human rights (31 May 2019). At https://www.humanrights.gov.au/free-and-equal.] 

	Recommendation: Government ensure that Australia’s international human rights obligations are comprehensively incorporated into law. 

Recommendation: Government reform federal discrimination laws to ensure comprehensive protection and improve effectiveness.



	136.119 Scale up its efforts to ensure equal protection against all forms of discrimination (Trinidad and Tobago);
Source of position: A/HRC/31/14/Add.1 - Para. 22
	Supported
	B31 Equality & non-discrimination
A42 Institutions & policies - General
A41 Constitutional and legislative framework
Affected persons:
- general
	Not implemented

See above, and recommendations 136.117 and 136.118.
	Recommendation: Government ensure that Australia’s international human rights obligations are comprehensively incorporated into law. 

Recommendation: Government reform federal discrimination laws to ensure comprehensive protection and improve effectiveness.

	136.131 Continue supporting the Multicultural Policy and National Anti-Racism Partnership and Strategy including by enacting comprehensive equality legislation (Ukraine);
Source of position: A/HRC/31/14/Add.1 - Para. 22
	Supported
	B31 Equality & non-discrimination
A42 Institutions & policies - General
B32 Racial discrimination
A41 Constitutional and legislative framework
G1 Members of minorities
Affected persons:
- minorities/ racial, ethnic, linguistic, religious or descent-based groups
	Partly implemented

Regarding the enactment of comprehensive equality legislation, see recommendations 136.117 and 136.118.

The Australian Government committed during its second UPR to supporting the National Anti-Racism Partnership Strategy (2015-2019) and its related public awareness campaign, Racism. It Stops With Me.[footnoteRef:32] However, the Commission received no additional Government funding after 2015 for the National Anti-Racism Strategy (2015-2019).[footnoteRef:33] Notwithstanding this lack of funding, the Commission nonetheless implemented the second phase of the Strategy.  [32:  Human Rights Council, Addendum: Views on Conclusions and/or Recommendations, Voluntary Commitments and Replies Presented by the State under Review, UN Doc A/HRC/31/14/Add.1 (29 February 2016) [19]. At https://www.ohchr.org/EN/HRBodies/UPR/Pages/AUIndex.aspx (viewed 20 January 2020).]  [33:  Australian Human Rights Commission, National Anti-Racism Strategy and Racism. It Stops with Me: Summary Evaluation and Future Direction (14 May 2015). At https://www.humanrights.gov.au/sites/default/files/National%20Anti-Racism%20Strategy%20Summary%20Evaluation%20and%20Future%20Direction.pdf (viewed 29 January 2020).] 


The Commission, however, commends the Government’s creation of the Australian Multicultural Council[footnoteRef:34] and the 2017 multicultural policy statement, ‘Multicultural Australia: United, Strong, Successful’. The statement rejects racism, affirms the value of mutual respect, and emphasises the safety and productivity of Australia.[footnoteRef:35] These are important initiatives to promote social cohesion, cultural harmony and national unity. [34:  Australian Government, Multicultural affairs: Australian Multicultural Council <https://www.homeaffairs.gov.au/mca/Pages/australian-multicultural-council.aspx> (viewed 9 February 2020)|.]  [35:  Australian Government, Australian Government’s Multicultural Statement (March 2017). At https://www.homeaffairs.gov.au/about-us/our-portfolios/multicultural-affairs/about-multicultural-affairs/our-statement (viewed 6 February 2020).  ] 


In 2016, the Prime Minister Prime Minister moved a statement on racial tolerance in the Australian Parliament's House of Representatives.[footnoteRef:36] The Commission notes that Parliament may be well positioned to clarify the meaning of multiculturalism in Australia and that an annual parliamentary statement of multicultural principles may be an appropriate mechanism for a regular re-commitment to multicultural values and cultural diversity.[footnoteRef:37] [36:  Australian Government, Multicultural Affair: Parliamentary statement on racial tolerances. At https://www.homeaffairs.gov.au/about-us/our-portfolios/multicultural-affairs/about-multicultural-affairs/our-policy-history (viewed 7 February 2020). ]  [37:  Australian Human Rights Commission, Submission to the UN Committee on the Elimination of Racial Discrimination: information concerning Australia’s compliance with the International Convention on the Elimination of All Forms of Racial Discrimination, (30 October 2017), [60]. At https://www.humanrights.gov.au/node/14777 (viewed 5 February 2020).] 


The Commission also considers that the Government can strengthen the policy machinery for multiculturalism. An Office of Multicultural Affairs functioned in the 1980s and 1990s. Such an office would ensure coordinated leadership on multicultural affairs and, if established in an appropriate departmental home (such as the Department of Prime Minister and Cabinet), would send a strong message about multiculturalism being a policy priority.[footnoteRef:38] [38:  Australian Human Rights Commission, Submission to the UN Committee on the Elimination of Racial Discrimination: information concerning Australia’s compliance with the International Convention on the Elimination of All Forms of Racial Discrimination, (30 October 2017), [61]. At https://www.humanrights.gov.au/node/14777 (viewed 5 February 2020); and Australian Human Rights Commission, Submission to the Select Committee on Strengthening Multiculturalism Inquiry into Multiculturalism (19 May 2017), [37]. At https://www.humanrights.gov.au/sites/default/files/20170519_AHRC_Submission_Strengthening_Multiculturalism.pdf (viewed 19 May 2019). ] 

	Recommendation: Government reform federal discrimination laws to ensure comprehensive protection and improve effectiveness.


Recommendation: Government support social cohesion, community harmony and national unity initiatives underpinned by accurate data. Government fund a new national anti-racism strategy.



	136.120 Enact comprehensive equality legislation that will provide effective remedies and address discrimination on all grounds (Serbia);
Source of position: A/HRC/31/14/Add.1 - Para. 22
	Supported
	B31 Equality & non-discrimination
A42 Institutions & policies - General
B51 Right to an effective remedy
A41 Constitutional and legislative framework
Affected persons:
- general
	Not implemented

See recommendations 136.117 and 136.118.
	
Recommendation: Government reform federal discrimination laws to ensure comprehensive protection and improve effectiveness.



	136.121 Strengthen anti-discrimination legislation in order to prevent racial, religious and social discrimination (Uzbekistan);
Source of position: A/HRC/31/14/Add.1 - Para. 22
	Supported
	B31 Equality & non-discrimination
B32 Racial discrimination
A41 Constitutional and legislative framework
G1 Members of minorities
Affected persons:
- general
- minorities/ racial, ethnic, linguistic, religious or descent-based groups
	Not implemented

For general federal discrimination law reform, see recommendations 136.117 and 136.118.

Regarding religion, freedom of religion or belief is not fully protected under federal anti-discrimination law. The Commission has supported the introduction of enforceable protections against religious discrimination for all people in Australia for more than 20 years.[footnoteRef:39] While there are some protections against religious discrimination in Commonwealth, State and Territory law, these protections are incomplete. In some scenarios, such as complaints to the Commission of religious discrimination in employment, existing legal protections do not provide for enforceable remedies where discrimination is established.  [39:  Australian Human Rights Commission, Religious Freedom Review, Submission to the Expert Panel (14 February 2018) at [11]-[14]. At https://www.humanrights.gov.au/our-work/legal/submission/religious-freedom-review-2018 (viewed 3 February 2020).] 


On 29 August 2019, the Attorney-General released exposure drafts of three draft bills,[footnoteRef:40] which the Attorney-General’s Department described as the ‘Religious Freedom Bills’.[footnoteRef:41] On 10 December 2019, the Attorney-General’s Department published a second exposure draft of the Religious Freedom Bills.[footnoteRef:42]  [40:  Religious Discrimination Bill 2019 (Cth); Religious Discrimination (Consequential Amendments) Bill 2019 (Cth); and Human Rights Legislation Amendment (Freedom of Religion) Bill 2019 (Cth).]  [41:  Attorney-General’s Department, Religious Freedom Bills – First Exposure Drafts. At https://www.ag.gov.au/Consultations/Pages/religious-freedom-bills.aspx (viewed 3 February 2020).]  [42:  Attorney-General’s Department, Religious Freedom Bills – Second Exposure Drafts. At https://www.ag.gov.au/Consultations/Pages/religious-freedom-bills-second-exposure-drafts.aspx (viewed 3 February 2020).] 


While the Commission endorses some aspects of the Religious Discrimination Bill 2019 (“the Bill”), it is concerned that elements of the Bill are inconsistent with international human rights law. The Bill prohibits direct and indirect discrimination on the ground of religious belief or activity in areas of public life covered by other Commonwealth discrimination laws. The Bill also provides for general and specific exemptions. The Commission endorses these elements of the Bill. However, the Commission is concerned that, in other respects, the Bill would provide protection to religious belief or activity at the expense of other rights. The Commission considers that those provisions of the Bill need to be amended or removed, because they limit other human rights in a way that is unnecessary and disproportionate, or are otherwise inconsistent with international human rights law. For example, the Commission is particularly concerned that exemptions for ‘statements of belief’ in the Bill would override existing federal, state and territory discrimination laws on grounds such as race, sex, disability and sexual orientation. This undermines the principle that human rights are universal and indivisible. An exemption for discriminatory statements of belief sets a dangerous precedent. 

The Commission is also concerned that the Bill increases the risk that some patients may lose the ability to obtain medical information, prescriptions or referrals, or to have procedures related to services – such as abortion or contraception – even where it would be reasonable to require health practitioners to provide those services or to make referrals to another health practitioner who is willing to do so.[footnoteRef:43] [43:  For a more in-depth analysis of the exposure drafts, see: Australian Human Rights Commission, Submission to the Attorney General’s Department: Religious Freedom Bills second exposure draft (31 January 2020). At https://www.humanrights.gov.au/our-work/legal/submission/religious-freedom-bills-second-exposure-draft; and Australian Human Rights Commission, Submission to the Attorney General’s Department: Religious Freedom Bills (27 September 2019). At https://www.humanrights.gov.au/our-work/legal/submission/religious-freedom-bills. ] 


	Recommendation: Government reform federal discrimination laws to ensure comprehensive protection and improve effectiveness.

Recommendation: Government introduce a religious discrimination law that protects all people in Australia consistently with international human rights law and other Commonwealth discrimination laws.

	136.129 Continue further with its initiative to promote community cohesion and social harmony (Mauritius);
Source of position: A/HRC/31/14/Add.1 - Para. 22
	Supported
	B31 Equality & non-discrimination
B32 Racial discrimination
A5 Human rights education, trainings and awareness raising
G1 Members of minorities
Affected persons:
- general
- minorities/ racial, ethnic, linguistic, religious or descent-based groups
	Partly implemented

See recommendations 136.131 and 136.135. 
	Recommendation: Government reform federal discrimination laws to ensure comprehensive protection and improve effectiveness. 

Recommendation: Government support social cohesion, community harmony and national unity initiatives underpinned by accurate data. Government fund a new national anti-racism strategy.

	136.135 Continue to promote among Australians a comprehensive campaign of tolerance and non-discrimination (Nicaragua);
Source of position: A/HRC/31/14/Add.1 - Para. 22
	Supported
	B31 Equality & non-discrimination
B32 Racial discrimination
A5 Human rights education, trainings and awareness raising
G1 Members of minorities
Affected persons:
- general
- minorities/ racial, ethnic, linguistic, religious or descent-based groups
	Partly implemented 

Notwithstanding the efforts referred to in recommendation 136.131 around multiculturalism and Australia’s general success as a multicultural nation, racial discrimination continues to be present in Australian society. Racial discrimination continues to affect migrants and Australian-born people of many cultural backgrounds. The 2019 Scanlon Survey revealed that people experiencing discrimination based on skin colour, ethnicity or religion was markedly higher between 2014-19 (18%) than between 2007-2013 (13%), and more than doubled, from 9% in 2007 to 20% in 2017. [footnoteRef:44] In a 2017 study, about one-third of surveyed Australians reported they had experienced racism in the workplace.[footnoteRef:45] [44:  The Scanlon Foundation, The Scanlon Foundation Surveys: Mapping Social Cohesion (2019) 5, 26, 72. At https://scanloninstitute.org.au/sites/default/files/2019-11/Mapping%20Social%20Cohesion%202019.pdf. ]  [45:  Kathleen Blair et al, Challenging Racism Project 2015-16 National Survey Report (February 2017) 10. At https://researchdirect.westernsydney.edu.au/islandora/object/uws%3A39004/datastream/PDF/view.] 


The Commission is concerned about reports of increased racism during the COVID-19 pandemic. In February 2020, the Commission recorded more complaints under the Racial Discrimination Act 1975 (Cth) than at any time over the last 12 months.[footnoteRef:46] During the pandemic, the Commission has called on the government to invest in comprehensive data collection and analysis on racism in Australia.[footnoteRef:47] [46:  Australian Human Rights Commission, ‘Where’s all the data on COVID-19 racism?’ (Opinion piece, 9 May 2020). At https://humanrights.gov.au/about/news/opinions/wheres-all-data-covid-19-racism.]  [47:  Australian Human Rights Commission, ‘Where’s all the data on COVID-19 racism?’ (Opinion piece, 9 May 2020). At https://humanrights.gov.au/about/news/opinions/wheres-all-data-covid-19-racism.] 


In 2018-2019, 16% of all complaints received by the Commission were lodged under the Racial Discrimination Act 1975 (Cth).[footnoteRef:48] [48:  Australian Human Rights Commission, 2018-19 Complaint statistics (2019) 2. At https://www.humanrights.gov.au/sites/default/files/2019-10/AHRC_AR_2018-19_Stats_Tables_%28Final%29.pdf. ] 


Aboriginal and Torres Strait Islander peoples are particularly affected by racial discrimination, including institutional racism. In 2018, 43% of Aboriginal or Torres Strait Islander respondents experienced at least one form of racism in the past six months.[footnoteRef:49] 21% of all complaints to the Commission under the Racial Discrimination Act 1975 (Cth) were lodged by Aboriginal people.[footnoteRef:50]  [49:  Reconciliation Australia, 2018 Australian Reconciliation Barometer. At https://www.reconciliation.org.au/wp-content/uploads/2019/02/final_full_arb-full-report-2018.pdf. ]  [50:  Australian Human Rights Commission, 2018-19 Complaint statistics (2019) 12. At https://www.humanrights.gov.au/sites/default/files/2019-10/AHRC_AR_2018-19_Stats_Tables_%28Final%29.pdf. ] 


In recent years, African Australian communities have experienced elevated levels of racial discrimination.[footnoteRef:51] African-Australian communities, particularly Sudanese-Australian communities in Melbourne, have experienced heightened public attention in response to concerns about youth crime. Political and media debates about crime have contributed to racial fear and anxiety towards African-Australians.[footnoteRef:52] This has exacerbated the high levels of discrimination and racial profiling experienced by people from African backgrounds.[footnoteRef:53] The 2019 Scanlon Survey asked respondents if feelings were positive, negative or neutral towards specific national groups. The highest negative sentiment at 16% was towards a specified African country (Ethiopia).[footnoteRef:54] [51:  Australian Human Rights Commission, Submission to the UN Committee on the Elimination of Racial Discrimination: information concerning Australia’s compliance with the International Convention on the Elimination of All Forms of Racial Discrimination (30 October 2017) [130]-[132]. At https://www.humanrights.gov.au/node/14777; Australian Human Rights Commission, ‘Commissioner Tan meets with African Australian communities’ (News Story, 12 November 2018). At https://www.humanrights.gov.au/about/news/commissioner-tan-meets-african-australian-communities (viewed 7 February 2020); and Australian Human Rights Commission, Nelson Mandela Day Commemorative Committee (23 March 2019). At https://www.humanrights.gov.au/about/news/speeches/nelson-mandela-day-commemorative-committee (7 February 2020). ]  [52:  Caroline Zielinski and Chloe Booker, ‘Moomba riots: Police rule out race as a motive’, The Age (online) 11 April 2016 <https://www.theage.com.au/national/victoria/police-charge-24-over-moomba-riots-20160411-go34vr.html>; Luke Henriques-Gomes, ‘It’s not safe for us’: South Sudanese-Australians weather ‘African gangs’ storm’, Guardian (online) 25 July 2018 <https://www.theguardian.com/australia-news/2018/jul/25/its-not-safe-for-us-south-sudanese-australians-weather-african-gangs-storm>. See also: Australian Human Rights Commission, Submission to the Committee on the Rights of the Child: Information relating to Australia’s joint fifth and sixth report under the Convention on the Rights of the Child, second report on the Optional Protocol on the sale of children, child prostitution and child pornography, and second report on the Optional Protocol on the involvement of children in armed conflict (1 November 2018), [71]. At https://www.humanrights.gov.au/our-work/childrens-rights/publications/report-un-committee-rights-child-2018.]  [53:  Andrew Markus, Australians Today: The Australia@2015 Scanlon Foundation Survey (August 2016) Scanlon Foundation, Australian Multicultural Foundation and Monash University, 62 At <http://scanlonfoundation.org.au/wp-content/uploads/2016/08/Australians-Today.pdf>.]  [54:  The Scanlon Foundation, The Scanlon Foundation Surveys: Mapping Social Cohesion (2019), p.60. At https://scanloninstitute.org.au/sites/default/files/2019-11/Mapping%20Social%20Cohesion%202019.pdf (viewed 29 January 2020). ] 

	Recommendation: Government reform federal discrimination laws to ensure comprehensive protection and improve effectiveness. 

Recommendation: Government support social cohesion, community harmony and national unity initiatives underpinned by accurate data. Government fund a new national anti-racism strategy.


	136.139 Prevent religiously motivated incidents against Muslims and promote multiculturalism and tolerance (Azerbaijan);
Source of position: A/HRC/31/14/Add.1 - Para. 22
	Supported
	B31 Equality & non-discrimination
D42 Freedom of thought, conscience and religion
B32 Racial discrimination
A5 Human rights education, trainings and awareness raising
G1 Members of minorities
Affected persons:
- minorities/ racial, ethnic, linguistic, religious or descent-based groups
	Partly implemented

See recommendation 136.121 in relation to religious discrimination, as well as recommendations 136.135 and 136.131 in relation to multiculturalism and anti-racism policies, as well as initiatives to promote social cohesion and cultural harmony.

The Commission is concerned about the continuing prevalence of negative attitudes towards Muslim Australians and the increase in Islamophobia and severe Islamophobic attacks.[footnoteRef:55] The results of the Commission’s ‘Sharing the stories of Australian Muslims’ survey of over 1,000 Australian Muslims indicate that personal safety and online racism, and systemic and institutionalised discrimination are among the top issues for the Australian Muslim community. Two incidents of public verbal and physical abuse of Muslim women received widespread news coverage in Australia in late 2019.[footnoteRef:56] These incidents correlate with the findings of the 2019 Islamophobia in Australia Report which reported on 349 incidents over a 24-month period and found that most incidents occur in public and 72% of victims are visibly Muslim women.[footnoteRef:57]  [55:  Australian Human Rights Commission, New Report Shows Increase in Severe Islamophobic Attacks, 19 November 2019. At https://www.humanrights.gov.au/about/news/new-report-shows-increase-severe-islamophobic-attacks (viewed 7 January 2020); Australian Human Rights Commission, Sharing the Stories of Australian Muslims, 12 July 2019. At https://www.humanrights.gov.au/our-work/race-discrimination/projects/sharing-stories-australian-muslims (viewed 29 January 2020); and The Scanlon Foundation, The Scanlon Foundation Surveys: Mapping Social Cohesion (2019). At https://scanloninstitute.org.au/sites/default/files/2019-11/Mapping%20Social%20Cohesion%202019.pdf (viewed 29 January 2020).]  [56:  Derya Iner and Mehmet Ozalp, ‘Islamophobic attacks mostly happen in public. Here’s what you can do if you see it or experience it’, The Conversation (online) 3 December 2016. At <https://theconversation.com/islamophobic-attacks-mostly-happen-in-public-heres-what-you-can-do-if-you-see-it-or-experience-it-127807>.]  [57:  Dr Dreya Iner, Islamaphobia in Australia – II (2016-2017), (2019). At http://www.islamophobia.com.au/wp-content/uploads/2019/12/Islamophobia-Report-2019-2.pdf (viewed 28 February 2020).] 


	Recommendation: Government support social cohesion, community harmony and national unity initiatives underpinned by accurate data. Government fund a new national anti-racism strategy.

Recommendation: Government support pathways to improve the representation of cultural diversity within Australian leadership.

Recommendation: Government introduces a religious discrimination law that protects all people in Australia consistently with international human rights law and other Commonwealth discrimination laws.

	136.133 Continue raising public awareness to combat discrimination, particularly those stemming from Islamophobia and fears of terrorism (Thailand);
Source of position: A/HRC/31/14/Add.1 - Para. 22
	Supported
	B31 Equality & non-discrimination
D42 Freedom of thought, conscience and religion
B8 Human rights & counter-terrorism
A5 Human rights education, trainings and awareness raising
G1 Members of minorities
Affected persons:
- minorities/ racial, ethnic, linguistic, religious or descent-based groups
	Partly implemented

See recommendation 136.135 and 136.131.
	Recommendation: Government reform federal discrimination laws to ensure comprehensive protection and improve effectiveness.

Recommendation: Government support social cohesion, community harmony and national unity initiatives underpinned by accurate data. Government fund a new national anti-racism strategy.

Recommendation: Government introduces a religious discrimination law that protects all people in Australia consistently with international human rights law and other Commonwealth discrimination laws.


	136.140 Protect the right to religious belief of all persons in Australia (Nigeria);
Source of position: A/HRC/31/14/Add.1 - Para. 22
	Supported
	B31 Equality & non-discrimination
D42 Freedom of thought, conscience and religion
G1 Members of minorities
Affected persons:
- minorities/ racial, ethnic, linguistic, religious or descent-based groups
	Partly implemented

While there are some protections against religious discrimination in Commonwealth, State and Territory law, these protections are incomplete. In some scenarios, such as complaints to the Commission of religious discrimination in employment, existing legal protections do not provide for enforceable remedies where discrimination is established.

Attempts to strengthen protections have not been achieved. See further recommendation 136.121
	Recommendation: Government introduces a religious discrimination law that protects all people in Australia consistently with international human rights law and other Commonwealth discrimination laws.

	136.209 Protect the rights of older persons and persons with disability to ensure their access to the labour market (Angola);
Source of position: A/HRC/31/14/Add.1 - Para. 34
	Supported
	B31 Equality & non-discrimination
E31 Right to work
G9 Older persons
F4 Persons with disabilities
Affected persons:
- older persons
- persons with disabilities
	Partly implemented

1. People with a disability 

The Commission welcomes the Government’s commitment to boosting the employment rates of people with disability by developing a new National Disability Employment Framework. However, the status of this framework is unclear, and the Commission is concerned that the development of the Framework has halted. A central aspect of the National Disability Insurance Scheme is supporting the economic participation of people with disability,[footnoteRef:58] and the Commission encourages the NDIA to continue to focus on this area. [58:  National Disability Insurance Scheme Act 2013 (Cth) s 3(1)(c). ] 


The Commission commends the steps taken by the Australian Government to implement the recommendations made in the Commission’s report, Willing to Work—National Inquiry into Employment Discrimination against Older Australians and Australians with Disability (Willing to Work report). However, the Commission remains concerned by the lack of substantial progress in improving the rates of labour force participation and employment for people with disability. Since 2015 labour force participation for people with disability between 15 and 64 years has remained at 53.4%, compared to an increase in the participation rate for people without disability (84.1%). [footnoteRef:59] As at 30 June 2019, the proportion of Australian Public Service employees with disability was 3.7%.  This represents a decrease from 3.8% in the years 2016–2018 and only a 0.4 percentage point increase from a low of 3.3% in 2013.[footnoteRef:60]  [59:  Australian Bureau of Statistics, Disability, Ageing and Carers, Australia: Summary of Findings, 2018 (24 October 2019). At https://www.abs.gov.au/ausstats/abs@.nsf/mf/4430.0 (viewed 2 January 2020).]  [60:  Australian Public Service Commission, APS Employment Data 30 June 2019 Release: Section 3 – Diversity. At https://www.apsc.gov.au/section-3-diversity (viewed 4 February 2020).] 


1. Older persons

Age discrimination is a major barrier to the participation of older Australians in the labour force. The Commission’s Willing to Work Inquiry revealed that older Australians can feel ‘shut out’ of recruitment, be offered less professional development opportunities, or perceive that they are targeted for redundancy during periods of organisational restructure. There are negative assumptions and pervasive stereotypes about older people that contribute to discriminatory practices.[footnoteRef:61] A recent study completed by the Commission alongside the Australian HR Institute revealed that one in three organisations indicated there is an age over which they are reluctant to recruit – the majority of organisations nominated the age 50 as “too old”.[footnoteRef:62]  [61:  Australian Human Rights Commission, Willing to Work: National Inquiry into Employment Discrimination Against Older Australians and Australians with Disability (2 May 2016) 12. At https://www.humanrights.gov.au/our-work/disability-rights/publications/willing-work-national-inquiry-employment-discrimination (viewed 30 January 2020). ]  [62:  Australian Human Rights Commission, Employing Older Workers (31 October 2018). At https://www.humanrights.gov.au/our-work/age-discrimination/publications/employing-older-workers-2018 (viewed 3 January 2020). ] 


	Recommendation: Government continue to implement the Willing to Work report recommendations and provide services to transition people with disability into open forms of employment.

Recommendation: Government reduce workplace discrimination against older Australians, and implement recommendations from the ALRC’s report Elder Abuse—A National Legal Response and the AHRC’s Willing to Work report.



	136.123 Continue paying special attention to the implementation of national policies for marginalized or vulnerable social groups, including migrant children, aboriginals and disabled persons (Nicaragua);
Source of position: A/HRC/31/14/Add.1 - Para. 22
	Supported
	B31 Equality & non-discrimination
G4 Migrants
A42 Institutions & policies - General
F4 Persons with disabilities
B32 Racial discrimination
F31 Children: definition; general principles; protection
G1 Members of minorities
G3 Indigenous peoples
Affected persons:
- children
- Indigenous peoples
- migrants
- minorities/ racial, ethnic, linguistic, religious or descent-based groups
- persons with disabilities
	Partly implemented

1. Migrant children 

A lack of data on children in Australia, including migrant children, impedes Australia’s capacity to monitor and report on child wellbeing, and its ability to understand when and how best to intervene in ways that will support all children to thrive.[footnoteRef:63] This is compounded by the fact that there is no national level coordination of the many policy initiatives that exist across all governments relating to children. Nor is there a national plan of action for the realisation of the principles and provisions of the CRC for children in Australia.[footnoteRef:64]  [63:  Australian Human Rights Commission, Children’s Rights Report 2019 - In Their Own Right: Children’s Rights in Australia (28 October 2019) 44-46. At 
https://www.humanrights.gov.au/our-work/childrens-rights/publications/childrens-rights-report-2019. ]  [64: Australian Human Rights Commission, Submission to the Committee on the Rights of the Child: Information relating to Australia’s joint fifth and sixth report under the Convention on the Rights of the Child, second report on the Optional Protocol on the sale of children, child prostitution and child pornography, and second report on the Optional Protocol on the involvement of children in armed conflict (1 November 2018) 4-6. At https://www.humanrights.gov.au/our-work/childrens-rights/publications/report-un-committee-rights-child-2018 (viewed 10 January 2020).] 


1. Aboriginal and Torres Strait Islander peoples 

See recommendation 136.96 in relation to the Closing the Gap strategy.

1. People with a disability 

The Commission welcomes the commitment by the Australian Government to develop a new National Disability Strategy (NDS) for 2020 and beyond. The Commission encourages the Government to establish stronger mechanisms for the full and effective engagement of people with disability and their representative organisations in the policy development, implementation and monitoring of actions relating to national policies for people with a disability, such as the NDS and the National Disability Agreement. This includes appropriately funding independent advocacy support for people with disability and increasing resources and opportunities for representative and advocacy organisations to participate in the development and monitoring of actions under relevant national policies such as the NDS. 

The Commission remains concerned that people with disability are treated inconsistently under the National Disability Insurance Scheme (NDIS).[footnoteRef:65] People who face social, cultural, educational or literacy barriers and/or experience intersectional discrimination are often disadvantaged in accessing the NDIS.[footnoteRef:66]  [65:  For further information on the implementation of the NDIS, see: Australian Human Rights Commission, Information concerning Australia’s compliance with the Convention on the Rights of Persons with Disabilities (29 July 2019) [24]-[32]. At https://www.humanrights.gov.au/our-work/legal/submission/information-concerning-australias-compliance-convention-rights-persons (viewed 30 January 2020). ]  [66:  Karen Soldatic et al, ‘Intellectual Disability and Complex Intersections: Marginalisation under the National Disability Insurance Scheme’ (2014) 1(1) Research and Practice in Intellectual and Developmental Disabilities 6.] 


Access to the NDIS by Aboriginal and Torres Strait Islander peoples with disability and Culturally and Linguistically Diverse (CALD) people with disability is tracking below expected numbers.[footnoteRef:67] The Commission welcomes the National Disability Insurance Agency’s (NDIA) Aboriginal and Torres Strait Islander Engagement Strategy,[footnoteRef:68] the Rural and Remote Strategy[footnoteRef:69] and the Culturally and Linguistic Diversity Strategy.[footnoteRef:70] These strategies should be supported by action plans that address inequality in initial access to the NDIS and are developed in close consultation with people with disability from these community groups and their representative organisations.  [67:  The NDIA expect that around 20% of NDIS participants will be from a CALD background. As at 30 September 2019, 11.5% of NDIS participants were from a CALD background. See: National Disability Insurance Agency, Cultural and Linguistic Diversity Strategy 2018 (2018), 5. At https://www.ndis.gov.au/about-us/strategies/cultural-and-linguistic-diversity-strategy (viewed 30 January 2020); National Disability Insurance Agency, COAG Disability Reform Council - Quarterly Report (30 September 2019), 20. At https://www.ndis.gov.au/about-us/publications/quarterly-reports (viewed 30 January 2020).
The NDIA have not projected the percentage of participants who will be Aboriginal and Torres Strait Islander people. The Australian Bureau of Statistics estimates that 60,000 Aboriginal and Torres Strait Islander people have a ‘severe or profound disability’. This equates to 7.5% of the projected total number of participants. As at 30 September 2019, 6.5% of NDIS participants were Aboriginal and Torres Strait Islander people. Australian Bureau of Statistics, ‘Disability, Ageing and Carers, Australia: Summary of Findings, 2015’ (18 October 2016). At https://www.abs.gov.au/ausstats/abs@.nsf/Lookup/4430.0main+features12015 (viewed 30 January 2020); National Disability Insurance Agency, COAG Disability Reform Council - Quarterly Report (30 September 2019), 20.]  [68:  National Disability Insurance Agency, ‘Aboriginal and Torres Strait Islander Engagement Strategy’ (2017) <https://www.ndis.gov.au/about-us/strategies/aboriginal-and-torres-strait-islander-strategy>.]  [69:  National Disability Insurance Agency, ‘Rural and Remote Strategy (2016-2019)’ (February 2016) <https://www.ndis.gov.au/about-us/strategies/rural-and-remote-strategy>.]  [70:  National Disability Insurance Agency, Cultural and Linguistic Diversity Strategy 2018 (2018), 5. At https://www.ndis.gov.au/about-us/strategies/cultural-and-linguistic-diversity-strategy (viewed 30 January 2020).] 


The Commission is also concerned that, while 17.8% of women and 17.6% of men in Australia have disability,[footnoteRef:71] women and girls with disability comprise only 37% of NDIS participants.[footnoteRef:72] There is currently no policy, strategy or action plan focusing on gender inequality in the NDIS. The Commission encourages the NDIA to develop a specific strategy to ensure that women and girls have equal access to, and outcomes from, the NDIS. The Commission is also concerned about issues faced by children and young people with disability in accessing and using the NDIS, and encourages the NDIA to develop a dedicated strategy for children and young people [71:  Australian Bureau of Statistics, ‘Disability, Ageing and Carers, Australia: Summary of Findings, 2015’ (18 October 2016). At 
https://www.abs.gov.au/ausstats/abs@.nsf/Lookup/4430.0main+features12015 (viewed 30 January 2020).]  [72:  National Disability Insurance Agency, COAG Disability Reform Council - Quarterly Report (30 September 2019) Table E.13, 71. At 
https://www.ndis.gov.au/about-us/publications/quarterly-reports (viewed 30 January 2020).] 

	Recommendation: Government support a national voice to Parliament for Indigenous peoples, and ensure the informed consent of Indigenous peoples in all decision making that affects them. Government sets timetable for achieving reform of the Constitution to remove capacity for racial discrimination. 

Recommendation: Government implements shared decision making and partnerships with Aboriginal and Torres Strait Islander peoples through the Closing the Gap strategy, and commit to funding and actions to achieve targets by 2031.

Recommendation: Government address the UNCRPD Committee’s recommendations in the new National Disability Strategy; adopt uniform legislation prohibiting sterilisation of people with disability without their consent; and implement a nationally consistent supported decision-making framework.


Recommendation: Government ensure immigration detention is justified, time limited, and subject to prompt and regular judicial oversight. Government reduces numbers of people held in immigration detention to maintain safety during COVID-19 pandemic. Government amends the Migration Act 1958 (Cth) to prohibit placing children in immigration detention.


	136.124 Reinforce the measures to combat discrimination against minority groups, particularly towards persons with disabilities, older persons and religious minorities (Argentina);
Source of position: A/HRC/31/14/Add.1 - Para. 34
	Supported
	B31 Equality & non-discrimination
G9 Older persons
F4 Persons with disabilities
G1 Members of minorities
Affected persons:
- older persons
- minorities/ racial, ethnic, linguistic, religious or descent-based groups
- persons with disabilities
	Partly implemented

See recommendations 136.209, 136.121 and 136.139.
	Recommendation: Government reduce workplace discrimination against older Australians, and implement recommendations from the ALRC’s report Elder Abuse—A National Legal Response and the AHRC’s Willing to Work report.

Recommendation: Government address the UNCRPD Committee’s recommendations in the new National Disability Strategy; adopt uniform legislation prohibiting sterilisation of people with disability without their consent; and implement a nationally consistent supported decision-making framework.

Recommendation: Government introduces a religious discrimination law that protects all people in Australia consistently with international human rights law and other Commonwealth discrimination laws.

	Theme: B32 Racial discrimination
	
	

	136.138 Strengthen measures to combat racial discrimination, including against incitement of discrimination or violence on racial, ethnic or religious grounds (Botswana);
Source of position: A/HRC/31/14/Add.1 - Para. 22
	Supported
	B32 Racial discrimination
A42 Institutions & policies - General
D42 Freedom of thought, conscience and religion
A41 Constitutional and legislative framework
A5 Human rights education, trainings and awareness raising
G1 Members of minorities
Affected persons:
- minorities/ racial, ethnic, linguistic, religious or descent-based groups
	Partly implemented

In addition to recommendations 136.117, 136.118, 136.135 and 136.121, which discuss federal discrimination law reform and initiatives to promote social cohesion and cultural harmony, the Commission considers that there is a need for the Australian Government to collect better data on racial discrimination, racially motivated crimes and multiculturalism, including cultural diversity in Australian organisations and institutions.[footnoteRef:73] [73:  Australian Human Rights Commission, Submission to the UN Committee on the Elimination of Racial Discrimination: information concerning Australia’s compliance with the International Convention on the Elimination of All Forms of Racial Discrimination, (30 October 2017) 16-17. At https://www.humanrights.gov.au/node/14777 (viewed 5 February 2020).] 


The Commission is concerned that there is currently no comprehensive process in Australia for collecting data on crimes motivated by racial hatred or prejudice. The Commission refers to and endorses the recommendation of the Select Committee on Strengthening Multiculturalism that the Australian Government consider developing options for collecting more comprehensive data on issues concerning multiculturalism and racially motivated crimes.[footnoteRef:74] [74:  Senate Select Committee on Strengthening Multiculturalism, Parliament of Australia, Ways of protecting and strengthening Australia’s multiculturalism and social inclusion (2017) [5.57] (Recommendation 12). At http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Strengthening_Multiculturalism/Multiculturalism/Final_report (viewed 8 February 2020). ] 


In the context of discrimination, the distinction between religion and race is not always clear. For example, many Muslim Australians have described anti-Muslim sentiment in terms of racism.  However, the RDA does not protect against discrimination based on religion rather than race.
	Recommendation: Government support social cohesion, community harmony and national unity initiatives underpinned by accurate data. Government fund a new national anti-racism strategy.

Recommendation: Government introduces a religious discrimination law that protects all people in Australia consistently with international human rights law and other Commonwealth discrimination laws.


	136.132 Take more resolute measures in combating racial discrimination, xenophobia and prejudices against members of religious and ethnic minorities, including by actively promoting inter-cultural, inter-ethnic and inter-faith understanding and tolerance (Malaysia);
Source of position: A/HRC/31/14/Add.1 - Para. 22
	Supported
	B32 Racial discrimination
A42 Institutions & policies - General
D42 Freedom of thought, conscience and religion
A5 Human rights education, trainings and awareness raising
G1 Members of minorities
Affected persons:
- judges, lawyers and prosecutors
- minorities/ racial, ethnic, linguistic, religious or descent-based groups
	Partly implemented

See recommendations 136.117, 136.118, 136.135 and 136.121.
	Recommendation: Government support social cohesion, community harmony and national unity initiatives underpinned by accurate data. Government fund a new national anti-racism strategy.

Recommendation: Government introduces a religious discrimination law that protects all people in Australia consistently with international human rights law and other Commonwealth discrimination laws.

	136.128 Affirm their commitment to an inclusive society by continuing to support National Anti-Racism Strategies and programmes aimed at building social cohesion and community harmony (Namibia);
Source of position: A/HRC/31/14/Add.1 - Para. 22
	Supported
	B32 Racial discrimination
B31 Equality & non-discrimination
A42 Institutions & policies - General
A5 Human rights education, trainings and awareness raising
G1 Members of minorities
Affected persons:
- minorities/ racial, ethnic, linguistic, religious or descent-based groups
	Partly implemented

See recommendations 136.135 and 136.131.
	Recommendation: Government support social cohesion, community harmony and national unity initiatives underpinned by accurate data. Government fund a new national anti-racism strategy.

	136.137 Reinforce measures against acts of racism, discrimination, xenophobia and intolerance (Plurinational State of Bolivia);
Source of position: A/HRC/31/14/Add.1 - Para. 22
	Supported
	B32 Racial discrimination
B31 Equality & non-discrimination
A42 Institutions & policies - General
A5 Human rights education, trainings and awareness raising
G1 Members of minorities
Affected persons:
- minorities/ racial, ethnic, linguistic, religious or descent-based groups
	Partly implemented

See recommendations 136.117, 136.118, 136.135 and 136.121.
	Recommendation: Government reform federal discrimination laws to ensure comprehensive protection and improve effectiveness. 

Recommendation: Government support social cohesion, community harmony and national unity initiatives underpinned by accurate data. Government fund a new national anti-racism strategy.

	136.130 Further promote multiculturalism including by taking measures against incitement of discrimination or violence, based on race or religions, and strengthening interfaith dialogue among communities (Indonesia);
Source of position: A/HRC/31/14/Add.1 - Para. 22
	Supported
	B32 Racial discrimination
B31 Equality & non-discrimination
A42 Institutions & policies - General
D42 Freedom of thought, conscience and religion
A41 Constitutional and legislative framework
A5 Human rights education, trainings and awareness raising
G1 Members of minorities
Affected persons:
- minorities/ racial, ethnic, linguistic, religious or descent-based groups
	Partly implemented

See recommendations 136.135 and 136.131.
	
Recommendation: Government support social cohesion, community harmony and national unity initiatives underpinned by accurate data. Government fund a new national anti-racism strategy.

Recommendation: Government introduces a religious discrimination law that protects all people in Australia consistently with international human rights law and other Commonwealth discrimination laws.


	136.134 Implement public awareness campaigns to promote tolerance and respect for cultural diversity and to counter prejudice, stereotypes, discrimination, racism, and Islamophobia (United Arab Emirates);
Source of position: A/HRC/31/14/Add.1 - Para. 22
	Supported
	B32 Racial discrimination
B31 Equality & non-discrimination
D42 Freedom of thought, conscience and religion
A5 Human rights education, trainings and awareness raising
G1 Members of minorities
Affected persons:
- judges, lawyers and prosecutors
- minorities/ racial, ethnic, linguistic, religious or descent-based groups
	Partly implemented

See recommendation 136.131 in relation to the National Anti-Racism Strategy, which is no longer funded by the Government, and other initiatives on social cohesion and cultural harmony.
	
Recommendation: Government support social cohesion, community harmony and national unity initiatives underpinned by accurate data. Government fund a new national anti-racism strategy.
 

	Theme: B51 Right to an effective remedy
	

	136.155 Penalize the ill-treatment of children, and adopt measures to investigate and punish the situations of vulnerability with regard to women and girls with disabilities (Chile);
Source of position: A/HRC/31/14/Add.1 - Para. 32
	Supported
	B51 Right to an effective remedy
F13 Violence against women
F19 Girls
F43 Persons with disabilities: protection against exploitation, violence and abuse
F31 Children: definition; general principles; protection
F32 Children: family environment and alternative care
D25 Prohibition of torture and cruel, inhuman or degrading treatment
F12 Discrimination against women
Affected persons:
- children
- girls
- women
- persons with disabilities
	Partly implemented

While most children in Australia tell us they feel safe, many children experience unacceptable levels of violence, abuse and neglect.[footnoteRef:75] A significant and serious lack of disaggregated data on children across a range of wellbeing domains, including violence against children, impedes Australia’s ability to understand when and how best to intervene in ways that will support all children to thrive.[footnoteRef:76] [75:  Australian Human Rights Commission, Children’s Rights Report 2019 - In Their Own Right: Children’s Rights in Australia (6 February 2020) 180. At https://www.humanrights.gov.au/our-work/childrens-rights/publications/childrens-rights-report-2019.]  [76:  Australian Human Rights Commission, Children’s Rights Report 2019 - In Their Own Right: Children’s Rights in Australia (6 February 2020) 29-30. At 
https://www.humanrights.gov.au/our-work/childrens-rights/publications/childrens-rights-report-2019.] 


The Royal Commission into Institutional Responses to Child Sexual Abuse heard from thousands of people who experienced sexual abuse as children in institutions in Australia. The Royal Commission delivered its final report in 2017.[footnoteRef:77] Most of the recommendations directed at the Australian Government were accepted or accepted in principle.[footnoteRef:78] The Royal Commission also set out ten standards for making institutions child safe.[footnoteRef:79] Using these standards, with the support of the Australian Government, the National Children’s Commissioner developed the National Principles for Child Safe Organisations, which are rights-based and cover all forms of potential harms to children. However, to genuinely embed the cultural change required within the community, much more needs to be done to support the Commissioner and others to promote implementation of the National Principles in organisations working with and for children. [77:  Royal Commission into Institutional Responses to Child Sexual Abuse (Final Report 2017). At www.childabuseroyalcommission.gov.au/final-report.]  [78:  Australian Government, Australian Government Response to the Royal Commission into Institutional Responses to Child Sexual Abuse (2018). At www.ag.gov.au/RightsAndProtections/Australian-Government-Response-to-the-Royal-Commission-into-Institutional-Responses-to-Child-Sexual-Abuse/Pages/default.aspx.]  [79:  Australian Government, Royal Commission into Institutional Responses to Child Sexual Abuse, (Final Report - Recommendations 2017) 6. At www.childabuseroyalcommission.gov.au/recommendations (viewed 8 February 2020).] 


In regard to specific offences, in 2019 the Australian Parliament amended the Crimes Act 2014 (Cth) and the Criminal Code to expand the definition of forced marriage to explicitly include all marriages involving children under 16 years.[footnoteRef:80] The Commission encourages the Government to consider reviewing the Marriage Act 1961 (Cth) to eliminate any exception to the minimum age of marriage of 18. [80:  Combatting Child Sexual Exploitation Legislation Amendment Bill 2019 (Cth). ] 


In all jurisdictions in Australia, it is also still lawful for parents to use ‘reasonable’ corporal punishment to discipline children.[footnoteRef:81] There are particular concerns about the impact of a lack of prohibition of corporal punishment on children with disabilities. Australian Governments should remove legal defences for the use of corporal punishment across all education, care and private settings. [81:  Australian Institute of Family Studies, Corporal Punishment: Key Issues (CFCA Resource Sheet, March 2017).] 


In July 2018, the Australian Government created the Office of the National Data Commissioner to oversee and monitor the integrity of Australia’s data system. The Commission welcomes this initiative.[footnoteRef:82] However, national disaggregated data on people with disability remains sparse and impedes Australia’s capacity to monitor and address situations of vulnerability with respect to women and girls with disability. Australian Governments also need to address the methodological restrictions in data collection instruments used to capture data on violence against women and girls with disabilities in particular.[footnoteRef:83] The Commission has encouraged the Australian Government to commission a comprehensive assessment on the situation of women and girls with disability in Australia, as part of the next National Disability Strategy.[footnoteRef:84] [82:  Australian Human Rights Commission, Submission to the Committee on the Rights of Persons with Disabilities (25 July 2019) [118]. At https://www.humanrights.gov.au/our-work/legal/submission/information-concerning-australias-compliance-convention-rights-persons (viewed 4 February 2020).]  [83:  United Nations Committee on the Rights of Persons with Disabilities, Concluding Observations on the Combined Second and Third Reports of Australia, Advanced unedited version, UN Doc CRPD/C/AUS/CO/2-3 (23 September 2019) [32].]  [84:  Australian Human Rights Commission, Submission to the Committee on the Rights of Persons with Disabilities (25 July 2019) recommendation 65. At https://www.humanrights.gov.au/our-work/legal/submission/information-concerning-australias-compliance-convention-rights-persons (viewed 4 February 2020).] 

The Commission remains deeply concerned that the non-therapeutic sterilisation of people with disability, particularly women and girls, continues to take place in Australia without their free, prior and informed consent.[footnoteRef:85] The Commission is also concerned by the forced administration of contraceptives and abortion procedures.[footnoteRef:86] The Commission encourages the Australian Government to work with State and Territory governments to adopt uniform legislation prohibiting, in the absence of the free, prior and informed consent of the person concerned: [85:  Australian Human Rights Commission, Information Concerning Australia’s Compliance with the Convention on the Elimination of All Forms of Discrimination against Women (12 June 2018) [25]. At https://tbinternet.ohchr.org/Treaties/CEDAW/Shared%20Documents/AUS/INT_CEDAW_IFN_AUS_31439_E.pdf (viewed 8 February 2020); Australian Human Rights Commission, Children’s Rights Report 2019 - In Their Own Right: Children’s Rights in Australia (6 February 2020) 42-43, 51. At https://www.humanrights.gov.au/our-work/childrens-rights/publications/childrens-rights-report-2019; and Australian Human Rights Commission, Submission to the Committee on the Rights of the Child: Information relating to Australia’s joint fifth and sixth report under the Convention on the Rights of the Child, second report on the Optional Protocol on the sale of children, child prostitution and child pornography, and second report on the Optional Protocol on the involvement of children in armed conflict (1 November 2018) 36. At https://www.humanrights.gov.au/our-work/childrens-rights/publications/report-un-committee-rights-child-2018 (viewed 10 January 2020); Australian Human Rights Commission, Submission to the UN Human Rights Committee: Information Concerning Australia’s Compliance with the International Covenant on Civil and Political Rights (18 September 2017) [61]. At https://tbinternet.ohchr.org/Treaties/CCPR/Shared%20Documents/AUS/INT_CCPR_NHS_AUS_28980_E.pdf (viewed 3 January 2020); Australian Human Rights Commission, The Involuntary or Coerced Sterilisation of People with Disabilities in Australia - Submission to the Senate Community Affairs References Committee (20 November 2012). At http://www.aph.gov.au/DocumentStore.ashx?id=3d3c9b64-7a59- 4e30-bd96-e38d52fe85c8&subId=16108 (8 February 2020).]  [86:  Australian Human Rights Commission, The Involuntary or Coerced Sterilisation of People with Disabilities in Australia - Submission to the Senate Community Affairs References Committee (20 November 2012). At 
http://www.aph.gov.au/DocumentStore.ashx?id=3d3c9b64-7a59- 4e30-bd96-e38d52fe85c8&subId=16108.] 

· the administration of contraceptives and abortion procedures on women and girls with disability
· the sterilisation of adults and children with disability


	Recommendation: Government ensure that national policies to reduce violence against women and children also address all forms of violence perpetrated against women and children with disability and include prevention and early intervention initiatives. Government implement the A Future Without Violence report. Governments develop a national framework with a view to eliminating the use of restrictive practices.

Recommendation: Governments prohibit the use of isolation and force as punishment in juvenile justice facilities.

	136.163 Ensure that incidents of violence against women and children are thoroughly investigated and perpetrators of violence are brought to justice (Pakistan);
Source of position: A/HRC/31/14/Add.1 - Para. 32
	Supported
	B51 Right to an effective remedy
F13 Violence against women
F31 Children: definition; general principles; protection
Affected persons:
- children
- women
	Implemented

The Commission welcomes the voluntary commitment made by Australia during the second UPR cycle to address family violence.[footnoteRef:87] The Commission also welcomes the Fourth Action Plan of the National Plan to Reduce Violence Against Women and Their Children 2010-2020. However, violence against women in Australia,[footnoteRef:88] including family and domestic violence (FDV), sexual assault and sexual harassment, remains endemic.[footnoteRef:89] The intersection of gender with other forms of inequality results in women with disability, Indigenous women, LGBTI women, and women from culturally and linguistically diverse (CALD) backgrounds experiencing higher rates of violence, and additional barriers to seeking help and support.[footnoteRef:90] [87:  Voluntary commitment made by Australia: Human Rights Council, Report of the Working Group on the Universal Periodic Review: Australia, Un Doc A/HRC/31/14 (13 January 2016) [141]. At https://undocs.org/A/HRC/31/14 (viewed 20 January 2020); and Human Rights Council, Addendum: Views on Conclusions and/or Recommendations, Voluntary Commitments and Replies Presented by the State under Review, UN Doc A/HRC/31/14/Add.1 (29 February 2016) [37]. At https://www.ohchr.org/EN/HRBodies/UPR/Pages/AUIndex.aspx (viewed 20 January 2020).]  [88:  Australian Government, Fourth Action Plan of the National Plan to Reduce Violence against Women and their Children 2010-2022 (17 October 2019). At https://www.dss.gov.au/women-publications-articles-reducing-violence/fourth-action-plan.]  [89:  See: Australian Institute of Health and Welfare, Family, domestic and sexual violence in Australia: continuing the national story 2019: in brief (5 June 2019). At https://www.aihw.gov.au/reports/domestic-violence/family-domestic-and-sexual-violence-in-australia-c/contents/table-of-contents; and Australian Bureau of Statistics, Recorded Crime - Victims, Australia, 2018 (26 June 2019). At https://www.abs.gov.au/ausstats/abs@.nsf/Lookup/by%20Subject/4510.0~2018~Main%20Features~Victims%20of%20Family%20and%20Domestic%20Violence%20related%20offences~6 (viewed 6 March 2020).]  [90:  Our Watch, Australia’s National Research Organisation for Women’s Safety (ANROWS) and VicHealth, Framework foundations 2: Think pieces, stakeholder consultations, issues, implications and approach Companion document to Change the Story: A shared framework for the primary prevention of violence against women and their children in Australia (2015) 14. At: https://www.ourwatch.org.au/getmedia/a415a239-5de6-4dbd-806d-4e92a53e532e/Change-the-story-framework-foundations-2.pdf.aspx (viewed 6 January 2018); and Australian Human Rights Commission, A Conversation in Gender Equality (8 March 2017). At: https://www.humanrights.gov.au/our-work/sex-discrimination/publications/conversation-gender-equality-2017 (Viewed 6 January 2020).] 


The National Plan to Reduce Violence against Women and their Children (2010–2022) is also only targeted at achieving ‘a significant and sustained reduction in violence against women and their children’.[footnoteRef:91] While reducing the proportion of children exposed to domestic violence is one of the key indicators under the Plan, its critical focus is on women, not violence against children. The Commission has encouraged the Australian Government to increase prevention measures and responses to FDV that address the distinct impacts on children.[footnoteRef:92] [91:  Council of Australian Governments, National Action Plan to Reduce Violence against Women and their Children 2010–2022, 9 August 2019 At https://www.dss.gov.au/women/programs-services/reducing-violence/the-national-plan-to-reduce-violence-against-women-and-their-children-2010-2022 (viewed 9 February 2020).]  [92:  Australian Human Rights Commission, Children’s Rights Report 2019 - In Their Own Right: Children’s Rights in Australia (28 October 2019) p.110 At 
https://www.humanrights.gov.au/our-work/childrens-rights/publications/childrens-rights-report-2019.] 


The Commission is particularly concerned about the strikingly high rates of FDV experienced by Indigenous women.[footnoteRef:93] This is a national crisis.[footnoteRef:94] FDV is also a primary driver behind the overrepresentation of Indigenous children in the out-of-home care system[footnoteRef:95] and of Indigenous women in the criminal justice system.[footnoteRef:96] [93:  Steering Committee for the Review of Government Service Provision (SCRGSP) 2016. Overcoming Indigenous Disadvantage: Key Indicators 2016. Productivity Commission: Canberra, p.4.98, and table (table 4A.12.13). At https://www.pc.gov.au/research/ongoing/overcoming-indigenous-disadvantage/2016/report-documents/oid-2016-overcoming-indigenous-disadvantage-key-indicators-2016-report.pdf (viewed 6 January 2020). ]  [94:  Australian Human Rights Commission, ‘Commissioner questions Aboriginal Family Violence Prevention funding cuts’ (Media Release, 10 December 2019). At https://www.humanrights.gov.au/about/news/media-releases/commissioner-questions-aboriginal-family-violence-prevention-funding-cuts (Viewed 7 July 2020). ]  [95:  SNAICC – National Voice for our Children, National Family Violence Prevention Legal Services Forum and National Aboriginal and Torres Strait Islander Legal Services. Strong Families, Safe Kids: Family violence response and prevention for Aboriginal and Torres Strait Islander children and families. At https://www.nationalfvpls.org/images/files/SNAICC-NATSILS-NFVPLS_Strong_Families_Safe_Kids-Sep_2017.pdf.]  [96:  Australian Law Reform Commission, Pathways to Justice—An Inquiry into the Incarceration Rate of Aboriginal and Torres Strait Islander Peoples: Final Report (March 2018). At https://www.alrc.gov.au/publication/pathways-to-justice-inquiry-into-the-incarceration-rate-of-aboriginal-and-torres-strait-islander-peoples-alrc-report-133/.] 


The Commission has expressed its concern about the lack of Australia-wide data on FDV deaths and highlighted the importance of the domestic and family violence death review process.

	Recommendation: Government increase prevention and early intervention initiatives on DFV; tailored measures to address the needs of women experiencing intersectional discrimination; and commit to a further National Plan from 2022.

Recommendation: Government, in partnership with the business and community sectors, implement the recommendations of the National Inquiry into Sexual Harassment in Australian Workplaces.

Recommendation: Government ensure that national policies to reduce violence against women and children prioritise disability. Government implement the findings of the interim and final reports of the Royal Commission. Governments develop a national framework with a view to eliminating the use of restrictive practices. 


	Theme: B6 Business & Human Rights
	

	136.213 Begin a consultative process towards adoption of a National Action Plan on business and human rights (Norway);
Source of position: A/HRC/31/14/Add.1 - Para. 65
	Supported
	B6 Business & Human Rights
A42 Institutions & policies - General
A6 Context, statistics, budget, civil society
Affected persons:
- general
	Implemented

Following its second cycle UPR, the Government commenced consultations to develop a National Action Plan on Business and Human Rights but ultimately decided to discontinue its development in 2017. Some proposed measures raised during the consultations were subsequently implemented, for example the Modern Slavery Act 2018 (Cth).  
	Recommendations: Government develop a National Action Plan on Business and Human Rights; and legislate for large Australian companies and those operating in high risk sectors, including extraterritorially, to conduct human rights and environmental due diligence.


	136.214 Strengthen the normative framework for the protection of human rights, including the monitoring, investigation and reparation for human rights violations committed by Australian enterprises in their territories and in third States (Ecuador);
Source of position: A/HRC/31/14/Add.1 - Para. 65
	Supported
	B6 Business & Human Rights
B51 Right to an effective remedy
A41 Constitutional and legislative framework
Affected persons:
- general
	Partly implemented

See recommendation 136.213.

Australia has committed to implementing the UNGPs.[footnoteRef:97] The Commission also commends Australia for reforms to its national contact point for the OECD Guidelines for Multinational Enterprises.[footnoteRef:98] [97:  Australian Government - Department of Foreign Affairs and Trade, Business and Human Rights. At https://dfat.gov.au/international-relations/themes/human-rights/business/Pages/default.aspx (viewed on 4 January 2020).]  [98:  OECD, Responsible Business Conduct: OECD Guidelines for Multinational Enterprises. At https://mneguidelines.oecd.org/ncps/ (viewed 13 January 2020). ] 


Notwithstanding these positive developments, the Government commenced consultations to develop a National Action Plan on Business and Human Rights but withdrew its support in 2017. Although Australia passed the Modern Slavery Act 2019 (Cth), this legislation creates a reporting requirement that is limited to existing actions taken by businesses and other entities to address modern slavery. The Commission therefore encourages the Government to develop a National Action Plan on Business and Human Rights, which implements its obligations under the UNGPs. In addition, there is increasing recognition of the adverse human rights impacts arising from climate change in Australia and globally, and the central role business has to play in mitigating climate impacts. The Commission therefore encourages any future National Action Plan on Business and Human Rights to also include consideration of the human rights impacts of climate change. 

Lack of access to effective remedies for victims of corporate human rights violations is a significant issue. The Government should provide effective avenues to remedy for victims of corporate human rights violations, including in relation to the extraterritorial activities of Australian businesses operating abroad.  

The Commission welcomes the recent Parliamentary Inquiry into whether Australia should examine the use of targeted sanctions to address human rights abuses as referred by Minister for Foreign Affairs, Senator the Hon Marise Payne. In our submission to the Inquiry, the Commission recommended that the Government enact legislation comparable to the United States’ Magnitsky Act 2012, subject to the implementation of procedural safeguards, such as the independent review of any executive decisions to impose sanctions.[footnoteRef:99]  [99:  Australian Human Rights Commission, Submission to the Joint Sanding Committee on Foreign Affairs, Defence and Trade on the Inquiry into whether Australia should enact legislation comparable to the United States’ Magnitsky Act 2012 (31 January 2020). At https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Foreign_Affairs_Defence_and_Trade/MagnitskyAct/Submissions.] 

	Recommendations: Government develop a National Action Plan on Business and Human Rights; and legislate for large Australian companies and those operating in high risk sectors, including extraterritorially, to conduct human rights and environmental due diligence.

	Theme: B8 Human rights & counter-terrorism
	

	136.229 Continue increasing efforts to combat terrorism (Tajikistan);
Source of position: A/HRC/31/14/Add.1 - Para. 53
	Supported
	B8 Human rights & counter-terrorism
Affected persons:
- general
	Implemented

Although the Commission acknowledges the critical importance of law enforcement and national security agencies having appropriate powers to carry out their functions, it is concerned that some of Australia’s counter-terrorism laws limit rights under the ICCPR where this is not reasonable, necessary and proportionate to a legitimate objective. 

The Commission is particularly concerned about laws relating to: ‘declared areas’ offences,[footnoteRef:100] presumptions against bail and parole,[footnoteRef:101] control orders and preventive detention orders,[footnoteRef:102] continuing detention orders,[footnoteRef:103] ‘stop, search and seize’ powers,[footnoteRef:104] revocation of citizenship,[footnoteRef:105] measures which limit children’s rights such as the prosecution and sentencing of children for terrorism offences.[footnoteRef:106]  [100:  Australian Human Rights Commission, Submission and supplementary submission to the Parliamentary Joint Committee on Intelligence and Security, review of the ‘declared area’ provisions (2017). At https://www.aph.gov.au/DocumentStore.ashx?id=b7a13ba8-ccdf-4855-8591-4310fbd24fe1&subId=560683 and https://www.aph.gov.au/DocumentStore.ashx?id=23470519-e723-4263-9e5b-fc0dda2eed66&subId=560683.]  [101:  Australian Human Rights Commission, Submission to the Parliamentary Joint Committee on Intelligence and Security review of the Counter-Terrorism Legislation Amendment (2019 Measures No. 1) Bill 2019 (22 August 2019). Available at: https://www.aph.gov.au/DocumentStore.ashx?id=3dbcd3df-cdaa-470c-9f6c-a4c570ff1b41&subId=668924; and Australian Human Rights Commission, Submission to the Parliamentary Joint Committee on Intelligence and Security review of the Counter-Terrorism Legislation Amendment Bill 2019 (8 March 2019). At https://www.aph.gov.au/DocumentStore.ashx?id=e1748951-b005-409c-ba6e-50d704e45c51&subId=667096. ]  [102:  Divisions 104 and 105 of Part 5.3 of the Criminal Code contain the control order and preventative detention order (PDO) regimes respectively. See for example: Australian Human Rights Commission, Submission to the Acting Independent National Security Legislation Monitor (15 May 2017). At https://www.humanrights.gov.au/sites/default/files/20170515_AHRC_Submission_INSLM_Statutory_Deadline_Review.pdf; Australian Human Rights Commission, Submission and supplementary submission to the Parliamentary Joint Committee on Intelligence and Security review of police stop, search and seizure powers, the control order regime and the preventative detention order regime (2017). At https://www.aph.gov.au/DocumentStore.ashx?id=7ba218bc-14b2-468b-bed4-4c9fd3a9ac71&subId=516302 and https://www.aph.gov.au/DocumentStore.ashx?id=766df2d3-b918-4b17-aadf-28ccca57bca5&subId=516302. Human Rights and Equal Opportunity Commission, Submission No 158, 158A and 158B to Senate Legal and Constitutional Legislation Committee, Inquiry into the Anti-Terrorism Bill (No 2) 2005, 11 November 2005. At http://www.humanrights.gov.au/submission-anti-terrorism-bill-no-2-2005 (viewed 16 January 2020); Australian Human Rights Commission, A Human Rights Guide to Australia’s Counter-Terrorism Laws (2008). At https://www.humanrights.gov.au/human-rights-guide-australias-counter-terrorism-laws  (viewed 16 January 2020).  ]  [103:  Australian Human Rights Commission, Submission to the Acting Independent National Security Legislation Monitor (15 May 2017). At https://www.humanrights.gov.au/sites/default/files/20170515_AHRC_Submission_INSLM_Statutory_Deadline_Review.pdf (viewed 16 January 2020); Australian Human Rights Commission, Submission to the Parliamentary Joint Committee on Intelligence and Security review of the Counter-Terrorism Legislation Amendment (2019 Measures No. 1) Bill 2019 (22 August 2019). Available at: https://www.aph.gov.au/DocumentStore.ashx?id=3dbcd3df-cdaa-470c-9f6c-a4c570ff1b41&subId=668924 (viewed 16 January 2020); and Australian Human Rights Commission, Submission to the Parliamentary Joint Committee on Intelligence and Security review of the Counter-Terrorism Legislation Amendment Bill 2019 (8 March 2019). At https://www.aph.gov.au/DocumentStore.ashx?id=e1748951-b005-409c-ba6e-50d704e45c51&subId=667096 (viewed 16 January 2020). ]  [104:  Australian Human Rights Commission, Submission to the Acting Independent National Security Legislation Monitor (15 May 2017). At https://www.humanrights.gov.au/sites/default/files/20170515_AHRC_Submission_INSLM_Statutory_Deadline_Review.pdf; Australian Human Rights Commission, Submission and supplementary submission to the Parliamentary Joint Committee on Intelligence and Security review of police stop, search and seizure powers, the control order regime and the preventative detention order regime (2017). At https://www.aph.gov.au/DocumentStore.ashx?id=7ba218bc-14b2-468b-bed4-4c9fd3a9ac71&subId=516302 and https://www.aph.gov.au/DocumentStore.ashx?id=766df2d3-b918-4b17-aadf-28ccca57bca5&subId=516302.]  [105:  Australian Human Rights Commission, Submission to the Parliamentary Joint Committee on Intelligence and Security Review of the Australian Citizenship Amendment (Citizenship Cessation) Bill 2019 (14 October 2019). At https://www.aph.gov.au/DocumentStore.ashx?id=3264b3cf-063d-48b1-8668-39d76111ec2a&subId=671324 (viewed 16 January 2020). See also: Australian Human Rights Commission, Submission No 13 to Parliamentary Joint Committee on Intelligence and Security, Inquiry into the Australian Citizenship Amendment (Allegiance to Australia) Bill 2015 (16 July 2015). At http://www.aph.gov.au/DocumentStore.ashx?id=8cfea01e-ec16-4074-8edf-dcc4d0625ee2&subId=354238 (viewed 16 January 2020).  ]  [106:  Australian Human Rights Commission, Submission to the INSLM Review of Prosecution and Sentencing of Children for Commonwealth Terrorist Offences (15 June 2018). At https://www.inslm.gov.au/sites/default/files/australian_human_rights_commission.pdf (viewed 16 January 2020); Australian Human Rights Commission, Submission to the Parliamentary Joint Committee on Intelligence and Security review of the Counter-Terrorism Legislation Amendment (2019 Measures No. 1) Bill 2019 (22 August 2019). Available at: https://www.aph.gov.au/DocumentStore.ashx?id=3dbcd3df-cdaa-470c-9f6c-a4c570ff1b41&subId=668924 (viewed 16 January 2020); and Australian Human Rights Commission, Submission to the Parliamentary Joint Committee on Intelligence and Security review of the Counter-Terrorism Legislation Amendment Bill 2019 (8 March 2019). At https://www.aph.gov.au/DocumentStore.ashx?id=e1748951-b005-409c-ba6e-50d704e45c51&subId=667096 (viewed 16 January 2020). See also: Australian Human Rights Commission, Submission and supplementary submission to the Parliamentary Joint Committee on Intelligence and Security review of the Counter-Terrorism (Temporary Exclusion Orders) Bill 2019 (8 March 2019). At https://www.aph.gov.au/DocumentStore.ashx?id=372fe9e7-3d94-4ba4-9bad-eff0c1084111&subId=667095 (viewed 16 January 2020); Australian Human Rights Commission, Submission to the Parliamentary Joint Committee on Intelligence and Security Review of the Australian Citizenship Amendment (Citizenship Cessation) Bill 2019 (14 October 2019). At https://www.aph.gov.au/DocumentStore.ashx?id=3264b3cf-063d-48b1-8668-39d76111ec2a&subId=671324; and Australian Human Rights Commission, Submission to the Parliamentary Joint Committee on Intelligence and Security Review of ASIO’s Questioning and Detention Powers (22 January 2018). At https://www.aph.gov.au/DocumentStore.ashx?id=a7f45ce3-66ed-426a-919a-24c5c572230f&subId=563202 (viewed 16 January 2020). ] 


The Commission is also concerned that some national security laws and law enforcement powers limit the rights to freedom of expression and privacy in a manner that is not reasonable, necessary and proportionate to achieving a legitimate objective. For example, secrecy provisions in Division 122 of the Criminal Code (Cth);[footnoteRef:107] espionage offences in Division 91 of the Criminal Code;[footnoteRef:108] non-disclosure provisions linked to ‘special intelligence operations’ under the Australian Security Intelligence Organisation Act 1979 (Cth);[footnoteRef:109] the mandatory metadata retention regime;[footnoteRef:110] and intrusive and covert powers introduced by the Telecommunications and Other Legislation (Assistance and Access) Act 2018 (Cth) such as enabling agencies to access encrypted communications and devices.[footnoteRef:111] The Commission is particularly concerned about the broad application of these laws on journalists and whistleblowers.[footnoteRef:112] It is also concerned about restrictions on political speech by public servants.[footnoteRef:113] The rights to freedom of expression and privacy would be better protected if they were recognised as a positive right accruing to everyone.  [107:  Australian Human Rights Commission, Submission to the Parliamentary Joint Committee on Intelligence and Security Inquiry into the National Security Legislation Amendment (Espionage and Foreign Interference) Bill 2017 (24 January 2018). At https://www.aph.gov.au/DocumentStore.ashx?id=1482dc19-ac10-430d-b02f-bae8d11ce99d&subId=562820 (16 January 2020).]  [108:  Australian Human Rights Commission, Submission to the Parliamentary Joint Committee on Intelligence and Security Inquiry into the National Security Legislation Amendment (Espionage and Foreign Interference) Bill 2017 (24 January 2018). At https://www.aph.gov.au/DocumentStore.ashx?id=1482dc19-ac10-430d-b02f-bae8d11ce99d&subId=562820 (16 January 2020).]  [109:  See, for example: Australian Human Rights Commission, Submission to the Parliamentary Joint Committee on Intelligence and Security Inquiry into the National Security Legislation Amendment Bill (No. 1) 2014 (21 August 2014). At https://www.humanrights.gov.au/submissions/submission-inquiry-national-security-legislation-amendment-bill-no-1-2014 (viewed 15 January 2020).  See also: Human Rights Council, Report of the special rapporteur on the situation of human rights defenders on his mission to Australia (28 February 2018) UN Doc A/HRC/37/51/Add.3) 7.]  [110:  Telecommunications (Interception and Access) Amendment (Data Retention) Act 2015 (Cth).]  [111:  Australian Human Rights Commission, Submission to the Parliamentary Joint Committee on Intelligence and Security (PJCIS) review of the Telecommunication and Other Legislation Amendment (Assistance and Access) Bill 2018 (12 October 2018). At https://www.aph.gov.au/DocumentStore.ashx?id=a7b9ff25-7c09-41e9-b97a-56dae1ac0e94&subId=661055 (viewed 16 January 2020).]  [112:  Australian Human Rights Commission, ‘Freedom of speech and Annika Smethurst’ (Media Release, 15 November 2019). At https://www.humanrights.gov.au/about/news/opinions/freedom-speech-and-annika-smethurst. ]  [113:  Australian Human Rights Commission, Amicus Curiae: Comcare v. Banerji (C12/2018) (12 December 2018). At https://www.hcourt.gov.au/assets/cases/03-Canberra/c12-2018/Comcare-Banerji_HRC.pdf. ] 


	Recommendation: Government amend existing counter-terrorism laws that unduly limit human rights.

Recommendation: Government amend national security laws so that they do not unduly limit human rights, particularly freedom of expression and the right to privacy.

	136.228 Ensure that an Australian cannot be deprived of citizenship other than in exceptional circumstances and within the framework of a specific legal procedure (France);
Source of position: A/HRC/31/14/Add.1 - Para. 53
	Supported
	B8 Human rights & counter-terrorism
D6 Rights related to name, identity, nationality
Affected persons:
- general
	Partly implemented

Since Australia’s second cycle UPR, the Government has extended the circumstances in which an Australian can be deprived of citizenship. The Commission is concerned that these laws are inconsistent with Australia’s human rights obligations. 

1. Australian Citizenship Amendment (Allegiance to Australia) Act 2015 (Cth)

Sections 33AA, 35, 35AA and 35A of the Australian Citizenship Act 2007 (Cth) (the Citizenship Act) govern certain circumstances in which dual Australian citizens can lose their Australian citizenship for particular terrorism-related conduct.[footnoteRef:114]   [114:  These provisions were inserted into the Act by the Australian Citizenship Amendment (Allegiance to Australia) Act 2015 (Cth).] 


The Commission is particularly concerned about the operation of ss 33AA and 35, which permit the automatic loss of citizenship based on conduct that has not been the subject of a criminal conviction.[footnoteRef:115] The threshold for losing citizenship under these provisions is much lower than under s 35A, which requires a conviction for a relevant offence and the imposition of a sentence of imprisonment of at least six years. By contrast, the conduct-based provisions do not have any relevant objective measure of gravity attaching to them. Further, the conduct-based provisions operate automatically without any requirement for an officer of the Commonwealth to consider whether loss of citizenship is warranted in all of the circumstances. They have the effect of automatically ceasing a person’s citizenship by operation of law. Because no formal decision is ever made that citizenship has been lost, let alone following a hearing before a court, there is a lack of certainty about if and when the provisions actually apply. [115:  For a detailed analysis of this law, see: Australian Human Rights Commission, Submission to the Independent National Security Legislation Monitor: Review of citizenship loss provisions in the Australian Citizenship Act 2007 (Cth) (14 June 2019). At https://www.inslm.gov.au/sites/default/files/ahrc-citizenship-loss-review-inslm-submission-14-june-19.pdf.  ] 


The Commission is also concerned about the lack of procedural safeguards in the conduct-based provisions. Unlike the conviction-based citizenship loss regime in s 35A, the conduct-based provisions do not require that the Minister make a decision or impose any obligation to provide procedural fairness or reasons when a person loses their citizenship. As a result, it appears on its face that the lawfulness and merits of the automatic loss of citizenship cannot be scrutinised as it is not an administrative decision. The Commission is further concerned about the application of the conviction-based provisions to children as young as ten years of age and the conduct-based provisions to children as young as 14 years of age. 

In assessing the proportionality of these provisions, the conduct to which these provisions apply is already largely prohibited by the Criminal Code Act 1995 (Cth), with provision for lengthy prison sentences. The Commission considers that prosecution of offences is a better way of addressing this conduct than removal of citizenship.

The Commission therefore considers that the current form of ss 33AA, 35 and 35A have not been demonstrated to be a proportionate or necessary response to the goal of reducing threats to national security, in light of the severe human rights impacts and the alternative means of addressing security concerns. Further, they do not contain appropriate safeguards to protect the rights of individuals. 

The Commission urges reform of these citizenship loss provisions. 

1. Other bills

In 2018 and 2019, the Government introduced two bills to amend the circumstances in which a dual citizen or national could have their citizenship removed.[footnoteRef:116] These bills still risk breaching a number of Australia’s obligations under international law, including: arbitrarily interfering with the right to enter and remain in one’s own country;[footnoteRef:117] rendering a person, including a child, stateless;[footnoteRef:118] and a child’s right to nationality.[footnoteRef:119]  [116:  Australian Citizenship Amendment (Citizenship Cessation) Bill 2019 (Cth); Australian Citizenship Amendment (Strengthening the Citizenship Loss Provisions) Bill 2018 (Cth).]  [117:  International Covenant on Civil and Political Rights, opened for signature 19 December 1966, 999 UNTS 171 (entered into force 23 March 1976) article 12(4).]  [118: Universal Declaration of Human Rights, GA Res 217A (III), UN GAOR, 3rd sess, 183rd plen mtg UN Doc A/810 (10 December 1948) article 15; Convention on the Reduction of Statelessness, opened for signature 30 August 1961, 989 UNTS 175 (entered into force 13 December 1975); and Convention on the Rights of the Child, opened for signature 20 November 1989, [1991] ATS 4 (entered into force 2 September 1990) articles 3, 8(1).  ]  [119:  Convention on the Rights of the Child, opened for signature 20 November 1989, [1991] ATS 4 (entered into force 2 September 1990) arts 3, 8(1).  ] 


The Commission acknowledges the critical importance of protecting Australia’s national security, and the Australian community from terrorism. Enacting appropriate measures that achieve these goals can protect human rights, including the right to life,[footnoteRef:120] and help fulfil our international law obligations.[footnoteRef:121] [120:  International Covenant on Civil and Political Rights, opened for signature 16 December 1966, 999 UNTS 171 (entered into force 23 March 1976) art 6.  ]  [121:  See, for example: Threats to international peace and security caused by terrorist acts, SC Res 1373, UN SCOR, 4385th mtg, UN Doc S/RES/1373 (28 September 2001).  ] 

However, the Commission considers that citizenship stripping should only occur in the most exceptional circumstances - 
and as a last resort where the gravest criminal conduct also repudiates one’s allegiance to Australia – after careful consideration, reasonable justification and due process. The provisions should also be subject to robust review and adequate oversight mechanisms.
	Recommendation: Government amend existing counter-terrorism laws that unduly limit human rights.

	Theme: D25 Prohibition of torture and cruel, inhuman or degrading treatment
	

	136.199 Prevent the excessive use of force by the police and investigate all complaints thoroughly (Azerbaijan);
Source of position: A/HRC/31/14/Add.1 - Para. 53
	Supported
	D25 Prohibition of torture and cruel, inhuman or degrading treatment
D21 Right to life
B51 Right to an effective remedy
Affected persons:
- general
- judges, lawyers and prosecutors
	Partly implemented

Australia is in the process of developing its National Preventive Mechanism under OPCAT, which was ratified in 2017. Australia made a declaration to postpone its National Preventive Mechanism (NPM) obligations for three years. For more detailed discussion on the implementation of OPCAT, see recommendation 136.21. However, analysis undertaken by the Commonwealth Ombudsman to prepare for the implementation of OPCAT outlines that a number of Australian states and territories currently have limited or no oversight of police lock ups and police station cells, including New South Wales and South Australia.[footnoteRef:122] [122:  The Commonwealth Ombudsman, Implementation of the Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (OPCAT): Baseline Assessment of Australia’s OPCAT Readiness (September 2019) 33. At https://www.ombudsman.gov.au/__data/assets/pdf_file/0025/106657/Ombudsman-Report-Implementation-of-OPCAT.pdf.] 


The Commission recognises developments in some states to review or enhance police complaint handling mechanisms. This includes the development of the NSW Law Enforcement Conduct Commission which commenced operations in 2017,[footnoteRef:123] the introduction of the Police Complaints and Discipline Act 2016 (SA) and the Parliamentary Committee for the Independent Broad-Based Anti-Corruption Commission Inquiry into police oversight in Victoria which reported in late 2018.[footnoteRef:124]  [123:  Law Enforcement Conduct Commission Act 2016 (NSW).]  [124:  Parliament of Victoria Independent Broad-Based Anti-Corruption Commission Committee, Inquiry into the external oversight of police corruption and misconduct in Victoria (September 2018). At https://www.parliament.vic.gov.au/file_uploads/IBACC_58-06_Text_WEB_2wVYTGrf.pdf.] 


Despite these improvements, there remain significant concerns about police use of force and the effectiveness and independence of complaint handling mechanisms.[footnoteRef:125] As outlined in recommendation 136.200, there are particular concerns about the use of force by the police against Aboriginal and Torres Strait Islander peoples and about Aboriginal and Torres Strait Islander deaths in police custody and prison. [125:  See for example: Australian Law Reform Commission, Pathways To Justice–Inquiry Into The Incarceration Rate Of Aboriginal And Torres Strait Islander Peoples (March 2018) 458-68. At https://www.alrc.gov.au/publication/pathways-to-justice-inquiry-into-the-incarceration-rate-of-aboriginal-and-torres-strait-islander-peoples-alrc-report-133/14-police-accountability/complaints-against-police/.] 

	Recommendation: Australian governments apply recommendations from Implementing OPCAT in Australia and commence operation of all NPM bodies without delay.

Recommendation: Government expand human rights education in all areas of the public sector, particularly for those working with children and in the administration of justice and places of detention; and incorporate human rights more fully in the national school curriculum.

Recommendation: Governments prohibit the use of isolation and force as punishment in juvenile justice facilities.

	Theme: D26 Conditions of detention
	

	136.200 Intensify efforts to improve conditions in prisons, in particular to address the problem of overcrowding and the high mortality in prisons (Uzbekistan);
Source of position: A/HRC/31/14/Add.1 - Para. 53
	Supported
	D26 Conditions of detention
D21 Right to life
Affected persons:
- persons deprived of their liberty
	Partly implemented

Australia has ratified OPCAT and is in the process of introducing National Preventive Mechanisms in each jurisdiction, which will provide oversight of conditions in detention. Some concerns remain about conditions and over-crowding in some facilities. 

	Recommendation: Australian governments apply recommendations from Implementing OPCAT in Australia and commence operation of all NPM bodies without delay.

Recommendation: Government implement the recommendations of the Inquiry into indefinite detention of people with cognitive and psychiatric impairment in Australia. Governments adopt a human rights-based approach to mental health laws and ensure that mental health services do not violate the human rights of people with disability.

Recommendation: Government ensure the availability of diversionary programs for Indigenous peoples and expand justice reinvestment trials. Government commit adequate, ongoing funding for Indigenous legal assistance programs.

Recommendation: Governments abolish mandatory sentencing laws and expand the use of non-custodial measures where appropriate.

Recommendation: Governments raise the minimum age of criminal responsibility from 10 years to at least 14 years.

Recommendation: Governments prohibit the use of isolation and force as punishment in juvenile justice facilities.


	136.193 Reinforce the measures to improve conditions of detention, especially for persons with disabilities and the young, as well as to eliminate corporal punishment (Holy See);
Source of position: A/HRC/31/14/Add.1 - Para. 48
	Supported
	D26 Conditions of detention
F34 Children: Juvenile justice
F41 Persons with disabilities: definition, general principles
F31 Children: definition; general principles; protection
F32 Children: family environment and alternative care
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- children
- persons deprived of their liberty
- persons with disabilities
	Partly implemented 

The Commission is concerned about the treatment of children in, and the conditions of, juvenile justice detention across Australia, including the disproportionate use of force, isolation and restraints against children in juvenile detention facilities, and the lack of monitoring, reporting and accountability in relation to these practices. Despite legislation in most states and territories that prohibit the use of isolation and limit the use of force to certain circumstances, allegations of mistreatment of children in juvenile justice have arisen in several jurisdictions over recent years.[footnoteRef:126]  [126:  Commonwealth, Royal Commission and Board of Inquiry into the Protection and Detention of Children in the Northern Territory, Final Report (2017) vol 4, 29. At https://childdetentionnt.royalcommission.gov.au/Documents/Royal-Commission-NT-Final-Report-Volume-2B.pdf; Western Australian Office of the Inspector of Custodial Services, Behaviour management practices at Banksia Hill Detention Centre (June 2017). At https://www.oics.wa.gov.au/reports/behaviour-management-practices-at-banksia-hill-detention-centre/; Victorian Commission for Children and Young People, The same four walls: inquiry into the use of isolation, separation and lockdowns in the Victorian youth justice system (2017) <https://ccyp.vic.gov.au/upholding-childrens-rights/systemic-inquiries/the-same-four-walls/>.] 

The Commission encourages the Government to explicitly prohibit the use of isolation practices and force as punishment in youth justice facilities. These practices should only be permitted when necessary to prevent an imminent and serious threat of injury to the child or others, and only when all other means of control have been exhausted.

The Commission welcomed the establishment of the Royal Commission into the Protection and Detention of Children in the Northern Territory, [footnoteRef:127] which found that the Northern Territory lacked strong oversight and complaints processes for its juvenile justice centres.[footnoteRef:128] The Northern Territory Government has indicated that it supports either in full or in principle all 227 of the recommendations of the NT Royal Commission and has prohibited the use of isolation for the purposes of discipline. [127:  See, for example: Australian Human Rights Commission, Submission to the UN Human Rights Committee: Information Concerning Australia’s Compliance with the International Covenant on Civil and Political Rights (18 September 2017) [109]. At https://tbinternet.ohchr.org/Treaties/CCPR/Shared%20Documents/AUS/INT_CCPR_NHS_AUS_28980_E.pdf (viewed 14 January 2020).]  [128:  Commonwealth, Royal Commission and Board of Inquiry into the Protection and Detention of Children in the Northern Territory, Final Report (2017) vol 2B, 88. At https://childdetentionnt.royalcommission.gov.au/Documents/Royal-Commission-NT-Final-Report-Volume-2B.pdf. ] 


The importance of robust oversight of juvenile justice centres for protecting the rights of detainees was made clear by the NT Royal Commission.[footnoteRef:129] Across Australia, state and territory Children’s Commissioners/Guardians and Ombudsmen have independent monitoring powers within their own jurisdictions. These powers vary and can include oversight of child protection, out-of-home care, juvenile justice systems, and complaint handling.  [129:  Commonwealth, Royal Commission and Board of Inquiry into the Protection and Detention of Children in the Northern Territory, Final Report (2017) vol 2B, 88. At https://childdetentionnt.royalcommission.gov.au/Documents/Royal-Commission-NT-Final-Report-Volume-2B.pdf.] 


Regarding corporal punishment, see recommendation 136.155.

	Recommendation: Australian governments apply recommendations from Implementing OPCAT in Australia and commence operation of all NPM bodies without delay.

Recommendation: Governments raise the minimum age of criminal responsibility from 10 years to at least 14 years.

Recommendation: Governments prohibit the use of isolation and force as punishment in juvenile justice facilities.

Recommendation: Government implement the recommendations of the Inquiry into indefinite detention of people with cognitive and psychiatric impairment in Australia. Governments adopt a human rights-based approach to mental health laws and ensure that mental health services do not violate the human rights of people with disability.


	Theme: D27 Prohibition of slavery, trafficking
	

	136.232 Consider the elaboration of a national and regional strategy for the prevention of trafficking in human beings and further promote human rights based approach to victims of trafficking (Slovakia);
Source of position: A/HRC/31/14/Add.1 - Para. 55
	Supported
	D27 Prohibition of slavery, trafficking
A3 Inter-State cooperation & development assistance
A42 Institutions & policies - General
B51 Right to an effective remedy
Affected persons:
- general
	Partly Implemented

In 2014, the Government released the National Action Plan to Combat Human Trafficking and Slavery 2015-19. [footnoteRef:130] The Commission has commended the Government’s development of this action plan and supporting initiatives[footnoteRef:131] as positive initiatives.[footnoteRef:132] The Government has commenced consultations to develop a new National Action Plan to Combat Modern Slavery 2020‑24.  [130:  Attorney-General’s Department, National Action Plan to Combat Human Trafficking and Slavery 2015–2019 (2014). At https://www.homeaffairs.gov.au/criminal-justice/files/trafficking-national-action-plan-combat-human-trafficking-slavery-2015-19.pdf.  ]  [131:  Such as the reforms to the Human Trafficking Visa Framework (2015) and Australia’s International Strategy to Combat Human Trafficking and Slavery (2016).]  [132: Australian Human Rights Commission, Joint Committee on Law Enforcement: Inquiry into Human Trafficking (4 March 2016), p.4. At https://www.aph.gov.au/DocumentStore.ashx?id=98e7d00c-885a-46da-a50c-aaf0d19bf6ea&subId=410058 (viewed 4 February 2020); Australian Human Rights Commission, Submission to the UN Human Rights Committee: Information Concerning Australia’s Compliance with the International Covenant on Civil and Political Rights (18 September 2017), [144]. At https://tbinternet.ohchr.org/Treaties/CCPR/Shared%20Documents/AUS/INT_CCPR_NHS_AUS_28980_E.pdf (viewed 14 January 2020); and Australian Human Rights Commission, Submission to the Committee on the Rights of the Child: Information relating to Australia’s joint fifth and sixth report under the Convention on the Rights of the Child, second report on the Optional Protocol on the sale of children, child prostitution and child pornography, and second report on the Optional Protocol on the involvement of children in armed conflict (1 November 2018) 54. At https://www.humanrights.gov.au/our-work/childrens-rights/publications/report-un-committee-rights-child-2018.] 


The Consultation Paper for the new National Action Plan outlined 12 proposed goals to combat modern slavery and human trafficking. The Commission welcomes these goals but recommends they be strengthen by including the following measures: a monitoring and evaluation framework with timelines; a data collection framework; the provision of training and policy direction to public sector agencies; the development of localised strategies for identifying and responding to modern slavery and the establishment of an anti-slavery hotline. 

The lack of avenues to access effective remedies for victims of trafficking in Australia is a significant issue. The Modern Slavery Act 2018 (Cth) does not establish a national victims compensation scheme. For further details, see recommendation 136.233 below. 

	Recommendation: Government establish an Anti-Slavery Commissioner with oversight of modern slavery statements; introduce financial penalties for non-compliance with reporting requirements; and develop and implement a National Action Plan to Combat Modern Slavery 2020-2024.

	136.233 Continue to take comprehensive measures to effectively fight against human trafficking and stamp out the associated phenomenon of contemporary forms of slavery (China);
Source of position: A/HRC/31/14/Add.1 - Para. 55
	Supported
	D27 Prohibition of slavery, trafficking
A42 Institutions & policies - General
Affected persons:
- general
	Partly implemented

The Commission commends Australia for the Modern Slavery Act 2018 (Cth), in particular for establishing a public, online register of annual Modern Slavery Statements and for including the Commonwealth Government as a reporting entity. The Commission notes that the legislation does not establish an independent oversight mechanism, financial penalties for entities that do not comply with reporting requirements, or a national victims compensation scheme for victims of slavery and human trafficking. It is essential that the Government address these gaps in order to ensure the effectiveness of the Modern Slavery Act 2018 (Cth).[footnoteRef:133]  [133:  Australian Human Rights Commission, Submission to the Attorney-General’s Department, Modern Slavery in Supply Chains Reporting Requirement Consultation (20 October 2017). At https://www.aph.gov.au/DocumentStore.ashx?id=2991f98f-df3a-4515-b3ec-70a9c7ddb4f6&subId=657841 (viewed 4 February 2020); Australian Human Rights Commission, Statement of Support for an Australian Modern Slavery Act (2017). Available at: https://www.humanrights.gov.au/our-work/rights-and-freedoms/publications/statement-support-australian-modern-slavery-act-2017 (viewed on 14 January 2020); Australian Human Rights Commission, Submission to the Senate Legal and Constitutional Affairs Legislation Committee, Inquiry into the Modern Slavery Bill 2018. At https://www.aph.gov.au/DocumentStore.ashx?id=147d8979-5592-4eba-b17e-43d12916741c&subId=613538 (viewed 14 January 2020); Joy Ngozi Ezeilo, Report of the Special Rapporteur on trafficking in persons, especially women and children, on her mission to Australia, UN Doc A/HRC/20/18/Add.1 (18 May 2012), 16. At https://undocs.org/A/HRC/20/18/Add.1 (viewed 14 January 2020); and Joint Standing Committee on Foreign Affairs, Defence and Trade, Parliament of Australia, Hidden in Plain Sight: An inquiry into establishing a Modern Slavery Act in Australia (2017), pp. 164-179.] 


The Commission encourages the Government to leverage public spending to address modern slavery risks in its operations and supply chains, through updates to procurement policies and instruments and by providing training to procurement officers. The Commission also encourages the Government to provide adequate funding for review and oversight of modern slavery statements.

Although a commencement date is yet to be proclaimed, the Commission welcomes the enactment of the Modern Slavery Act 2018 (NSW) and commends the NSW Government on the introduction of this legislation.[footnoteRef:134] In particular, the Commission welcomes the introduction of the modern slavery reporting requirement, penalties for non-compliance with reporting requirements and for providing false or misleading information, the establishment of an Independent Anti-Slavery Commissioner and the NSW Government procurement obligations. Notwithstanding these positive aspects, the Commission has expressed concern about the operation of s 26(1)(a) of the Modern Slavery Act 2018 (NSW). Section 26(1)(a)requires  the NSW Anti-Slavery Commissioner to keep a publicly available, online register that would identify any commercial organisation that has disclosed in a modern slavery statement that its goods and services are, or may be, a product of supply chains in which modern slavery may be taking place. The Commission[footnoteRef:135] and other stakeholders[footnoteRef:136] have expressed concerns that this practice is likely to discourage companies from taking proactive steps to identify or reveal their modern slavery risks for fear of being “named and shamed”. [134:  Australian Human Rights Commission, Submission to the Legislative Council Standing Committee on Social Issues, Parliament of New South Wales — Inquiry into the Modern Slavery Act 2018 and associated matters (2 October 2019).]  [135: Australian Human Rights Commission, Submission to the NSW Department of Premier and Cabinet: Draft NSW Modern Slavery Regulation 2019 (13 September 2019). At https://www.parliament.nsw.gov.au/lcdocs/submissions/66126/AHRC%20Submission%20draft%20Modern%20Slavery%20Regs%20NSW%2013Sep2019.pdf (viewed 4 February 2020).]  [136:  NSW Department of Premier and Cabinet, Explanatory Paper; Supply Chain Reporting Requirement (June 2019) 15. At  https://www.parliament.nsw.gov.au/lcdocs/other/12301/Consultation%20paper%20-%20Modern%20Slavery%20Regulation%202019.pdf.] 



	Recommendation: Government establish an Anti-Slavery Commissioner with oversight of modern slavery statements; introduce financial penalties for non-compliance with reporting requirements; and develop and implement a National Action Plan to Combat Modern Slavery 2020-2024.

	136.231 Develop a National Plan to combat trafficking in human beings and protect its victims (Russian Federation);
Source of position: A/HRC/31/14/Add.1 - Para. 55
	Supported
	D27 Prohibition of slavery, trafficking
A42 Institutions & policies - General
B51 Right to an effective remedy
Affected persons:
- general
	Implemented 

See recommendation 136.232 and 136.233.

	Recommendation: Government establish an Anti-Slavery Commissioner with oversight of modern slavery statements; introduce financial penalties for non-compliance with reporting requirements; and develop and implement a National Action Plan to Combat Modern Slavery 2020-2024.


	136.230 Improve coordination on trafficking, the monitoring of the implementation of anti-trafficking legislation, ensure the rights of victims are protected, including the right to redress and economic and social support (Lithuania);
Source of position: A/HRC/31/14/Add.1 - Para. 55
	Supported
	D27 Prohibition of slavery, trafficking
E1 Economic, social & cultural rights - general measures of implementation
A42 Institutions & policies - General
B51 Right to an effective remedy
A41 Constitutional and legislative framework
Affected persons:
- general
	Partly implemented

See recommendation 136.233.
	Recommendation: Government establish an Anti-Slavery Commissioner with oversight of modern slavery statements; introduce financial penalties for non-compliance with reporting requirements; and develop and implement a National Action Plan to Combat Modern Slavery 2020-2024.

	Theme: D46 Right to private life, privacy
	

	136.226 Review the extent and scope of laws governing secret surveillance and moderate the powers and discretion conferred on authorities in this regard (India);
Source of position: A/HRC/31/14/Add.1 - Para. 53
	Supported
	D46 Right to private life, privacy
A41 Constitutional and legislative framework
Affected persons:
- general
	Partly implemented

While there have been some reviews conducted, powers and discretions have not been moderated as a result. 

Since 2015, there have been reviews of existing and new laws governing secrecy provisions and the workings of the intelligence community. These include reviews and inquiries of specific bills undertaken by the Parliamentary Joint Committee on Intelligence and Security (PJCIS) and the Independent National Security Legislation Monitor (INSLM). 

In 2017, the government released the Independent Intelligence Review which, while broader and more systematic in scope, placed minimal focus on the operation of secrecy provisions.[footnoteRef:137] A key recommendation of the 2017 Review was a further comprehensive review of the legal framework governing the National Intelligence Community announced by the government in mid-2018. The review presented a classified report to the government in December 2019, and the Commission awaits an unclassified version of the report.[footnoteRef:138] [137:  Commonwealth of Australia, Department of the Prime Minister and Cabinet, 2017 Independent Intelligence Review (June 2017). At https://www.pmc.gov.au/sites/default/files/publications/2017-Independent-Intelligence-Review.pdf.]  [138:  Commonwealth of Australia, Attorney General’s Department, Comprehensive review of the legal framework governing the National Intelligence Community < https://www.ag.gov.au/NationalSecurity/Pages/Comprehensive-review-of-the-legal-framework-governing-the-national-intelligence-community.aspx>.] 


The Commission continues to express significant concern about the operation of provisions governing secrecy and surveillance in Australia and their impact on the right to privacy. See below recommendation 136.227 for more on our position.
	Recommendation: Government amend national security laws so that they do not unduly limit human rights, particularly freedom of expression and the right to privacy. 

	136.227 Take concrete measures in order to ensure that any interference with the right to privacy comply with the principles of legality, proportionality and necessity, regardless of the nationality or location of the individuals affected (Brazil);
Source of position: A/HRC/31/14/Add.1 - Para. 53
	Supported
	D46 Right to private life, privacy
A41 Constitutional and legislative framework
Affected persons:
- general
	Partly implemented

Australia has a federal act that governs the protection of the privacy of Australians, the Privacy Act 1988 (Cth).The Act contains 13 Australian privacy principles that apply to most government agencies and some private sector organisations.

Despite these protections, since 2015, the Commission has noted its concern over several Australian counter-terrorism laws and bills introduced by the Australian Government, which limit the right to privacy in ways not demonstrated to be necessary and proportionate to achieving a legitimate objective.[footnoteRef:139] The right to privacy is especially important in the context of these laws and bills, given the narrow conception of privacy in Australian law and limited protection against invasion of privacy in our common law. Further, some intelligence agencies, including the Australian Security Intelligence Organisation, are exempt from the operation of the Privacy Act 1988 (Cth). [139:  See: Australian Human Rights Commission, Submission to the Parliamentary Joint Committee on Intelligence and Security on the Telecommunications and Other Legislation Amendment (Assistance and Access) Bill 2018 (12 October 2018). At https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Intelligence_and_Security/ReviewofTOLAAct/Submissions (viewed 6 March 2020); Australian Human Rights Commission, Submission to the Parliamentary Joint Committee on Intelligence and Security review of the mandatory data retention regime (1 July 2019). At https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Intelligence_and_Security/Dataretentionregime/Submissions (viewed 6 March 2020); Australian Human Rights Commission, Submission to the Parliamentary Joint Committee on Intelligence and Security Inquiry into the Counter-Terrorism Legislation Amendment Bill (NO.1) 2015 (9 December 2015). At https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Intelligence_and_Security/CT_Amendment_Bill_2015/Submissions (viewed 6 March 2020).] 


The Commission has also expressed serious concern over bills introduced by the Government,[footnoteRef:140] which would allow computerised comparisons between biometric data in order to verify the authenticity of certain ‘identity documents’, verifying individuals’ claimed identities, and identifying unknown individuals.[footnoteRef:141] These bills could limit a number of human rights in ways not demonstrated to be necessary and proportionate to achieving its objectives, in particular the right to privacy. For example, if passed, at least some of the identity-matching services in these bills could allow for very intrusive surveillance to be conducted in public places. These bills can also only operate through heavy reliance on biometric facial recognition technology. The Commission has noted that this technology is fallible in practice and there are potentially serious human rights implications of its use. The Commission welcomes the advisory report of the Parliamentary Joint Committee on Intelligence and Security on the Identity-matching Services Bill 2019 and the Australian Passports Amendment (Identity-matching Services) Bill 2019 which recommended the legislation be redrafted to ensure its alignment with the principles of privacy, transparency and being subject to robust safeguards.[footnoteRef:142] [140:  See Identity-matching Services Bill 2018 (Cth), the Australian Passports Amendment (Identity-matching Services) Bill 2018 (Cth), the Identity-matching Services Bill 2019 (Cth) and the Australian Passports Amendment (Identity-matching Services) Bill 2019 (Cth). ]  [141:  Australian Human Rights Commission, Submission to the Parliamentary Joint Committee on Intelligence and Security review of the Identity-matching Services Bill 2019 and the Australian Passports Amendment (Identity-matching Services) Bill 2019. At https://www.aph.gov.au/DocumentStore.ashx?id=1fde7e60-5cab-42f3-9c61-da18a8729d9d&subId=669257.]  [142:  Parliamentary Joint Committee on Intelligence and Security, Parliament of Australia, Advisory report on the Identitymatching Services Bill 2019 and the Australian Passports Amendment (Identity-matching Services) Bill 2019 (October 2019). At https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Intelligence_and_Security/Identity-Matching2019/Report.] 


	Recommendation: Government amend national security laws so that they do not unduly limit human rights, particularly freedom of expression and the right to privacy.

	Theme: E1 Economic, social & cultural rights - general measures of implementation
	

	136.207 Put equal emphasis and commitment on the realization of economic, social and cultural rights (Portugal);
Source of position: A/HRC/31/14/Add.1 - Para. 65
	Supported
	E1 Economic, social & cultural rights - general measures of implementation
A42 Institutions & policies - General
A41 Constitutional and legislative framework
Affected persons:
- general
	Partly implemented

The definition of “human rights” in the Human Rights (Parliamentary Scrutiny) Act 2011 (Cth) includes both the ICCPR and the ICESCR. The PJCHR also frequently addresses economic, social and cultural rights in its scrutiny reports. See recommendation 136.117 for further details on the PJCHR.

However, economic, social and cultural rights are not protected in Australian law to the same extent as civil and political rights. State and territory human rights acts predominantly focus on civil and political rights.[footnoteRef:143] Australia has also not ratified the Optional Protocol to the ICESCR and the ICESCR has not been declared an international instrument relating to human rights and freedom for the purposes of the Australian Human Rights Commission Act 1986 (Cth). [143:  Charter of Human Rights and Responsibilities Act 2006 (Vic); Human Rights Act 2019 (Qld); and the Human Rights Act 2004 (Act). ] 

	Recommendation: Government ensure JobSeeker allowance payments provide recipients with an adequate standard of living. Welfare support programs be reformed so they are not punitive and current models of income management be discontinued or redesigned as voluntary, opt in schemes that are used as a “last resort”. 

Recommendation: Government expands and funds the delivery of child targeted mental health and support services.

Recommendation: Government provide support to implement the cross-curriculum priority on ‘Aboriginal and Torres Strait Islander histories and cultures’ and ensure the availability of bilingual education.
 
Recommendation: Government take urgent steps to implement the Paris Agreement and integrate a human rights-based approach into all disaster recovery policies.

	136.208 Consider treating economic, social and cultural rights on the same footing, and with the same emphasis as civil and political rights (South Africa);
Source of position: A/HRC/31/14/Add.1 - Para. 65
	Supported
	E1 Economic, social & cultural rights - general measures of implementation
A42 Institutions & policies - General
A41 Constitutional and legislative framework
Affected persons:
- general
	Partly implemented

See recommendation 136.207
	

	Theme: E41 Right to health - General
	

	136.210 Take measures to ensure the universal access to healthcare services, paying particular attention to the needs of persons living in rural and remote areas (Portugal);
Source of position: A/HRC/31/14/Add.1 - Para. 65
	Supported
	E41 Right to health - General
B31 Equality & non-discrimination
H4 Persons living in rural areas
G3 Indigenous peoples
Affected persons:
- Indigenous peoples
- persons living in rural areas
	Implemented

Generally speaking, most Australians have good access to healthcare services. However, the Commission remains concerned about inequality of access to healthcare services, including mental health services,[footnoteRef:144] across regional Australia and the disparity in health outcomes between those living rurally and in major cities and between Aboriginal and Torres Strait Islander peoples, particularly those living in rural and remote areas, and their non-Indigenous counterparts.[footnoteRef:145] Through a series of consultations with children, the Commission also identified that access to adequate healthcare for children can vary significantly between cities, regional and remote areas.[footnoteRef:146]  [144:  Australian Human Rights Commission, Submission to the Senate Community Affairs References Committee’s inquiry into the accessibility and quality of mental health services in rural and remote Australia (April 2018). At https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Community_Affairs/MentalHealthServices/Submissions (viewed 6 March 2020)]  [145:  Australian Human Rights Commission, Submission to the Senate Economics References Committee on the Indicators of, and impact of, regional inequality in Australia (30 April 2018). At https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Economics/Regional_Inequality_in_Australia]  [146:  Australian Human Rights Commission, Submission to the Productivity Commission Inquiry into the Social and Economic Benefits of Improving Mental Health (18 April 2019). At https://www.pc.gov.au/__data/assets/pdf_file/0014/241430/sub491-mental-health.pdf.] 


Rural and remote Australians as a whole face poorer health and welfare outcomes compared with those living in major cities as a result of, among other things, their geographic isolation and associated difficulty accessing services, and disadvantage in education, employment opportunities and income.[footnoteRef:147]  [147:  Australian Institute of Health and Welfare, Australia's health 2018 (20 June 2018) 259–269. At https://www.aihw.gov.au/reports/australias-health/australias-health-2018/contents/table-of-contents.] 


This inequality is exacerbated for those living in remote and very remote areas.[footnoteRef:148] Life expectancy for Aboriginal and Torres Strait Islander peoples living in remote and very remote Australia remains up to 6.9 years lower than Indigenous people living in major cities and up to 14.3 years lower than the average life expectancy across Australia.[footnoteRef:149] The target to close the life expectancy gap between Indigenous and non-Indigenous peoples in Australia by 2031 is not on track.[footnoteRef:150] [148:  Australian Institute of Health and Welfare, Australia's health 2018 (20 June 2018) 261. At https://www.aihw.gov.au/reports/australias-health/australias-health-2018/contents/table-of-contents.]  [149:  Australian Government, Closing the Gap Report 2020 (12 February 2020). At https://ctgreport.niaa.gov.au/.]  [150:  Australian Government, Closing the Gap Report 2020 (12 February 2020). At https://ctgreport.niaa.gov.au/.] 


The Commission welcomes the Partnership Agreement entered into in 2019 between Aboriginal and Torres Strait Islander peak bodies and COAG – the peak intergovernmental forum in Australia – to address power disparity in decision-making and work together as equal partners for the first time on Closing the Gap.

The Commission is also concerned that refugees and asylum seekers in regional processing countries are receiving inadequate physical or mental health care. The Commission considers the repeal of ‘Medevac legislation’,  which established a framework for transferring refugees and asylum seekers from regional processing countries to Australia for medical treatment, is retrogressive in relation to the right to the highest attainable standard of physical and mental health.
	Recommendation: Government implements shared decision making and partnerships with Aboriginal and Torres Strait Islander peoples through the Closing the Gap strategy, and commit to funding and actions to achieve targets by 2031.

Recommendation: Government expands and funds the delivery of child targeted mental health and support services.

Recommendation: Government ensure refugees and asylum seekers access timely and appropriate healthcare in Australia, unless there is a medical reason why another destination is more appropriate.

Recommendation: Government implement the recommendations of the Inquiry into indefinite detention of people with cognitive and psychiatric impairment in Australia. Governments adopt a human rights-based approach to mental health laws and ensure that mental health services do not violate the human rights of people with disability.


	Theme: E51 Right to education - General
	

	136.211 Improve the quality and coverage of its early childhood care and education for indigenous children and children living in remote areas and ensure adequate resources for implementing bilingual models of education (Republic of Moldova);
Source of position: A/HRC/31/14/Add.1 - Para. 48
	Supported
	E51 Right to education - General
B31 Equality & non-discrimination
F31 Children: definition; general principles; protection
A6 Context, statistics, budget, civil society
G3 Indigenous peoples
Affected persons:
- children
- Indigenous peoples
	Partly implemented

All states and territories have committed to universal access to quality early childhood education programs under the National Partnership Agreement on Universal Access to Early Childhood Education. In 2020, the target to ensure 95 per cent of all Aboriginal and Torres Strait Islander four year-olds are enrolled in early childhood education by 2025 was on track, with 86.4 per cent of children enrolled in 2018. However, children in rural and remote Australia are still less likely to engage in Early Childhood Education and Care.[footnoteRef:151] Four-year-old children living in very remote areas of Australia are more than twice as likely as those from major cities to be developmentally vulnerable (45.5% and 20.8% respectively) against Australian Early Childhood Development Index domains.[footnoteRef:152]  [151:  N Arefadib & TG Moore, Reporting the Health and Development of Children in Rural and Remote Australia, The Centre for Community Health at the Royal Children’s Hospital and the Murdoch Children’s Research Institute (2017) 36–43.]  [152:  Australian Government Department of Education and Training, Australian Early Development Census National Report 2018 (2019) 16. At www.aedc.gov.au/resources/detail/2015-aedc-national-report.] 


Educational disadvantage faced by children in remote areas of Australia also continues throughout primary and secondary school, for example:
· School attendance across years one to ten decreases as remoteness increases.[footnoteRef:153]  [153:  Productivity Commission, Report on Government Services (2018), Chapter 4, 4.8. At https://www.pc.gov.au/research/ongoing/report-on-government-services/2018/child-care-education-and-training/school-education (viewed 16 February 2020).] 

· National reading and numeracy outcomes decline with remoteness. For example, in 2017 the proportion of year five students that achieved at or above the national minimum standard in reading was 95% in major city areas compared to 52.7% in very remote areas,[footnoteRef:154] and in numeracy was 96.2% in major cities compared to 60.7% in very remote areas.[footnoteRef:155] [154:  Productivity Commission, Report on Government Services (2018), Chapter 4, 4.22. At https://www.pc.gov.au/research/ongoing/report-on-government-services/2018/child-care-education-and-training/school-education (viewed 10 February 2020).]  [155:  Productivity Commission, Report on Government Services (2018), Chapter 4, 4.24. At https://www.pc.gov.au/research/ongoing/report-on-government-services/2018/child-care-education-and-training/school-education (viewed 10 February 2020).] 


Further, year 12 certificate attainment rates decline with remoteness, from 80 per cent in major cities to 74 per cent in remote areas, and 43 per cent in very remote areas.[footnoteRef:156] There is also a decreasing trend with increasing remoteness for tertiary education.[footnoteRef:157] [156:  Productivity Commission, Report on Government Services (2019), Part B, 4.27. At https://www.pc.gov.au/research/ongoing/report-on-government-services/2019.]  [157:  John Halsey, Independent Review into Regional, Rural and Remote Education—Final Report (2018), p.15. At https://docs.education.gov.au/node/50281.] 


Aboriginal and Torres Strait Islander students in remote schools often experience significant educational disadvantage. The lack of services from early childhood through to secondary school, within a reasonable distance from home, and with suitable transportation options, poses a significant barrier to education for many Aboriginal and Torres Strait Islander children. In very remote areas, including the Torres Strait Islands, senior years of secondary schooling are often simply unavailable. Many of these communities also have a perception that the quality of education is sub-standard. These concerns were raised consistently in all remote areas visited during the Wiyi Yani U Thangani (Women’s Voices) project. Concerns around access to quality secondary schooling is the primary reason why Aboriginal and Torres Strait Islander students attend boarding schools.[footnoteRef:158] There exists serious unease in Aboriginal and Torres Strait Islander communities about the disruption to children’s cultural education as a result of being sent away from their traditional country to seek educational opportunities at boarding schools.[footnoteRef:159] [158:  Parliament of Australia: Standing Committee on Indigenous Affairs, Final Report - The Power of Education: From Surviving to Thriving. Education Opportunities for Aboriginal and Torres Strait Islander Students (2017). At file:///D:/Committee%20Report%20-%20Final.pdf.]  [159:  Australian Human Rights Commission, Submission to the Standing Committee on Employment, Education and Training Inquiry into Education in Remote and Complex Environments (13 February 2020). At https://www.aph.gov.au/Parliamentary_Business/Committees/House/Employment_Education_and_Training/RemoteEducation/Submissions (viewed 10 March 2020).] 


The most successful early childhood learning models identified during the Wiyi Yani U Thangani (Women's Voices) Project for Aboriginal and Torres Strait Islander children were community owned and controlled, holistic, employed Aboriginal and Torres Strait Islander personnel, and worked within an integrated western and cultural learning framework. Aboriginal and Torres Strait Islander children also consistently identified the need for stronger support for cultural identity, language and acknowledgment of Indigenous Australian history in primary and secondary education.[footnoteRef:160]  [160:  Australian Human Rights Commission, Children’s Rights Report 2019 - In Their Own Right: Children’s Rights in Australia (28 October 2019) 268. At 
https://www.humanrights.gov.au/our-work/childrens-rights/publications/childrens-rights-report-2019.] 


In regard to bilingual education, the Northern Territory is the only place in Australia where there has been a formal Australian Government policy to implement bilingual education. In 1998, the Northern Territory Government announced that bilingual education programs in Aboriginal communities would be phased out.[footnoteRef:161]   [161:  Australian Human Rights Commission, Social Justice and Native Title Report 2013 (2013) 60-61. At https://www.humanrights.gov.au/our-work/aboriginal-and-torres-strait-islander-social-justice/publications/social-justice-and.] 

	Recommendation: Government implements shared decision making and partnerships with Aboriginal and Torres Strait Islander peoples through the Closing the Gap strategy, and commit to funding and actions to achieve targets by 2031.

Recommendation: Government provide support to implement the cross-curriculum priority on ‘Aboriginal and Torres Strait Islander histories and cultures’ and ensure availability of bilingual education.

Recommendation: Government implement the recommendations of the Wiyi Yani U Thangani report, including by developing a National Action Plan for Aboriginal and Torres Strait Islander women and girls.


	136.111 Ensure access to good-quality education, including postgraduate education and vocational training, for indigenous women (United Arab Emirates);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Supported
	E51 Right to education - General
F12 Discrimination against women
G3 Indigenous peoples
Affected persons:
- Indigenous peoples
- women
	
Partly implemented

As highlighted in Recommendation 136.211, Aboriginal and Torres Strait Islander students often experience significant educational disadvantage, with the impacts increasing by remoteness. The measures taken through the Closing the Gap strategy have failed to reach the targets on school attendance, retention rates and literacy and numeracy standards for Aboriginal and Torres Strait Islander children and young people.[footnoteRef:162] The recent concluding observations of the Committee on the Rights of the Child noted concerns that efforts to close the gap remain insufficient.[footnoteRef:163] [162:  Australian Government, Closing the Gap Report 2020 (12 February 2020). At https://ctgreport.niaa.gov.au/.]  [163:  United Nations Committee on the Rights of the Child, Concluding observations on the combined fifth and sixth periodic reports of Australia, UN Doc CRC/C/AUS/CO/5-6 (11 November 2019). At https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CRC/C/AUS/CO/5-6&Lang=En] 


However, progress has been made on reducing the gap in Year 12 or equivalent attainment between Aboriginal and Torres Strait Islanders and non-Indigenous people and the target to halve the gap by 2020 is on track.[footnoteRef:164] The proportion of Aboriginal and Torres Strait Islanders attaining Year 12 or equivalent qualifications remains only 66% in 2018-19. There has also been improvement in the attainment of higher academic levels amongst Indigenous Women. In 2014-15, almost half of all Aboriginal and Torres Strait Islander women aged 15 years and over had achieved a Certificate, Diploma or Degree – a 45% increase from 2008.[footnoteRef:165]  [164:  Australian Government, Closing the Gap Report 2020 (12 February 2020). At https://ctgreport.niaa.gov.au/]  [165:  Australian Bureau of Statistics, Aboriginal and Torres Strait Islander Women Celebrated, 2018 (9 July 2018). At https://www.abs.gov.au/ausstats/abs@.nsf/Lookup/4739.0main+features12018 (viewed 6 March 2020)] 


The Wiyi Yani U Thangani (Women’s Voices) Project has identified that innovative models that are grounded in Aboriginal and Torres Strait Islander culture and learning methods are needed to create the best environments for Aboriginal and Torres Strait Islander students to thrive.[footnoteRef:166] Education should: be community engaged; include locally-relevant cultural programs; and employ local Aboriginal and Torres Strait Islander education support workers. [166:  Australian Human Rights Commission, Submission to the Standing Committee on Employment, Education and Training Inquiry into Education in Remote and Complex Environments (13 February 2020). At https://www.aph.gov.au/Parliamentary_Business/Committees/House/Employment_Education_and_Training/RemoteEducation/Submissions (viewed 10 March 2020).] 


In remote and regional areas, there has been a significant increase in engagement in Certificate II and III courses.[footnoteRef:167] However, during the Wiyi Yani U Thangani Project, women shared their disappointment about the lack of opportunities to access traineeships and certificates that could improve employment prospects and the development of skills. In many remote communities, the most common entrance point to vocational and employment pathway training opportunities is through the Community Development Program which has seen many iterations over the years.[footnoteRef:168] Women who participated in the Wiyi Yani U Thangani Project expressed concerns that the current iteration of the program does not adequately meet the expectations of providing relevant training opportunities and job pathways. Many appealed for locally available traineeships and training courses that were relevant to the local industries and realistic local employment prospects.[footnoteRef:169] [167:  Kevin Gillan, Suzanne Mellor and Jacynta Krakouer, ‘The Case for Urgency: Advocating for Indigenous Voice in Education’ (Australian Council for Educational Research, 2017) 100.]  [168:  Australian Human Rights Commission, Submission to the Discussion Paper: Remote Employment and Participation, Remote employment and participation for Indigenous peoples (26 September 2018). At https://www.humanrights.gov.au/our-work/legal/submission/remote-employment-and-participationindigenous-peoples-2018.]  [169:  Australian Human Rights Commission, Submission to the Standing Committee on Employment, Education and Training Inquiry into Education in Remote and Complex Environments (13 February 2020). At https://www.aph.gov.au/Parliamentary_Business/Committees/House/Employment_Education_and_Training/RemoteEducation/Submissions.] 

	Recommendation: Government implements shared decision making and partnerships with Aboriginal and Torres Strait Islander peoples through the Closing the Gap strategy, and commit to funding and actions to achieve targets by 2031.

Recommendation: Government provide support to implement the cross-curriculum priority on ‘Aboriginal and Torres Strait Islander histories and cultures’ and ensure availability of bilingual education.

Recommendation: Government implement the recommendations of the Wiyi Yani U Thangani report, including by prioritising culturally safe, community controlled and holistic services.



	Theme: F12 Discrimination against women
	

	136.141 Continue to build on progress made in gender equality (Tajikistan);
Source of position: A/HRC/31/14/Add.1 - Para. 32
	Supported
	F12 Discrimination against women
B31 Equality & non-discrimination
Affected persons:
- women
	Partly implemented

The Commission commends the voluntary commitment made by Australia to address family violence,[footnoteRef:170] as well as the following steps taken by the Government since Australia’s second cycle UPR to progress gender equality:  [170:  Voluntary commitment made by Australia: Human Rights Council, Report of the Working Group on the Universal Periodic Review: Australia, Un Doc A/HRC/31/14 (13 January 2016) [141]. At https://undocs.org/A/HRC/31/14 (viewed 20 January 2020); and Human Rights Council, Addendum: Views on Conclusions and/or Recommendations, Voluntary Commitments and Replies Presented by the State under Review, UN Doc A/HRC/31/14/Add.1 (29 February 2016) [37]. At https://www.ohchr.org/EN/HRBodies/UPR/Pages/AUIndex.aspx (viewed 20 January 2020).] 


· Efforts made under the National Plan to Reduce Violence against Women and their Children 2010–22 (the National Plan);[footnoteRef:171]  [171:  Council of Australian Governments, The National zzPlan to Reduce Violence against Women and their Children 2010–2022. At: https://www.dss.gov.au/women/programs-services/reducing-violence/the-national-plan-to-reduce-violence-against-women-and-their-children-2010-2022 (viewed 10 February 2020).  ] 

· The removal of its reservation to CEDAW on women in defence combat roles;
· Supporting the world-first inquiry conducted by the Commission into sexual harassment in Australian workplaces;
· The allocation in 2017 of $1.25 million and of $1.7 million in 2019 for the Wiyi Yani U Thangani (Women’s Voices) project,[footnoteRef:172] which seeks to elevate the voices of Aboriginal and Torres Strait Islander women and girls about their needs, challenges and aspirations, so that they can lead happy, healthy and fulfilling lives.[footnoteRef:173]  [172:  See: Australian Human Rights Commission, Wiyi Yani U Thangani (Women’s Voices) Project launched (Media Release, 1 December 2017). At https://www.humanrights.gov.au/news/stories/wiyi-yani-u-thangani-womens-voices-project-launched (viewed 16 February 2020); and Australian Human Rights Commission, Wiyi Yani U Thangani (Women’s Voices) funding announcement welcomed (Media Release, 5 March 2019). At https://www.humanrights.gov.au/about/news/wiyi-yani-u-thangani-womens-voices-funding-announcement-welcomed (viewed 16 February 2020).]  [173:  Department of the Prime Minister and Cabinet, ‘Ensuring the safety and security of Indigenous women and girls’ (Media Release, 1 December 2017). At https://ministers.pmc.gov.au/scullion/2017/ensuring-safety-and-security-indigenous-women-and-girls.] 


Notwithstanding these positive developments, gender equality gaps continue to exist in Australia, which the Commission has encouraged the Australian Government to address, including:[footnoteRef:174] [174:  Australian Human Rights Commission, Information Concerning Australia’s Compliance with the Convention on the Elimination of All Forms of Discrimination against Women (12 June 2018) 3-4. At https://tbinternet.ohchr.org/Treaties/CEDAW/Shared%20Documents/AUS/INT_CEDAW_IFN_AUS_31439_E.pdf. ] 

· The need to accelerate action to address the key issues facing Aboriginal and Torres Strait Islander women and children, such as violence, the high rates of contact with the child protection system, and the high rates of Aboriginal and Torres Strait Islander women in the criminal justice system.
· Violence against women in Australia, including family and domestic violence, sexual assault and sexual harassment, remains endemic and hinders the realisation of gender equality.[footnoteRef:175]  [175:  See: Australian Bureau of Statistics, Personal Safety, Australia, Key Findings 2016 (11 Nov 2017). At https://www.abs.gov.au/ausstats/abs@.nsf/mf/4906.0 (viewed 16 February 2020); and Australian Bureau of Crime Statistics, Recorded Crime – Victims, Australia 2018  (27 July 2019). At https://www.abs.gov.au/ausstats/abs@.nsf/Lookup/by%20Subject/4510.0~2018~Main%20Features~Victims%20of%20Family%20and%20Domestic%20Violence%20related%20offences~6 (viewed 16 February 2020).] 

· The Commission has identified the need for the Government to address existing barriers to women’s equal participation in the workforce and the gender gap in retirement savings as a matter of priority if Australia is to ensure the equality of men and women. 
Australia was once at the forefront of tackling sexual harassment globally. However, it now lags behind other countries in preventing and responding to sexual harassment. The Commission’s fourth national survey on sexual harassment in Australian workplaces established that sexual harassment in Australian workplaces is widespread and pervasive, and that women are significantly more likely than men to have experienced sexual harassment over the course of their lifetime.[footnoteRef:176]  [176:  Australian Human Rights Commission, Everyone’s Business: Fourth National Survey on Sexual Harassment in Australian Workplaces (2018) 8. At https://www.humanrights.gov.au/our-work/sex-discrimination/publications/everyones-business-fourth-national-survey-sexual.] 

· The operation of the Sex Discrimination Act 1984 (Cth) over the last 25 years also demonstrates the limitations which remain in the current form and content of Australia’s gender equality legislation.[footnoteRef:177] [177:  This was confirmed by the Senate Legal and Constitutional Committee’s 2008 review of the SDA in 2008, which found that while the SDA has had an impact on the most overt forms of sex discrimination, it has been less successful in addressing systemic discrimination. See: Parliament of Australia, Senate Standing Committee on Legal and Constitutional Affairs – Report on the effectiveness of the Sex Discrimination Act 1984 in eliminating discrimination and promoting gender equality (December 2008) 47. At: https://www.aph.gov.au/parliamentary_business/committees/senate/legal_and_constitutional_affairs/completed_inquiries/2008-10/sex_discrim/report/index. ] 

	Recommendation: Government implement targeted strategies to close the gender pay gap and ensure women’s economic security later in life.

Recommendation: Government, in partnership with the business and community sectors, implement the recommendations of the National Inquiry into Sexual Harassment in Australian Workplaces.

Recommendation: Government implement the recommendations of the Wiyi Yani U Thangani report, including by developing a National Action Plan for Aboriginal and Torres Strait Islander women and girls.

Recommendation: Government implement evidence-based gender sensitive policies, including affordable access to childcare, equal investment in job creation efforts for men and women, and ensuring that women contribute to decisions affecting Australia’s COVID-19 recovery. 

Recommendation: Government increase prevention and early intervention initiatives on DFV; tailored measures to address the needs of women experiencing intersectional discrimination; and commit to a further National Plan from 2022.

Recommendation: Government develop solutions to reduce women’s risk of homelessness.

Recommendation: Government ensure that national policies to reduce violence against women and children also address  violence against women and children with disability.  Government implement the findings of the interim and final reports of the Royal Commission.. Governments develop a national framework with a view to eliminating the use of restrictive practices.


	136.142 Develop and implement policies to ensure gender equality throughout society and strengthen the promotion and protection of the rights of women, especially women from indigenous communities (South Africa);
Source of position: A/HRC/31/14/Add.1 - Para. 32
	Supported
	F12 Discrimination against women
B31 Equality & non-discrimination
A42 Institutions & policies - General
G3 Indigenous peoples
Affected persons:
- Indigenous peoples
- women
	Partly implemented

See recommendation 136.141 above.

Indigenous women and girls continue to face systemic and structural barriers to the realisation of their human rights.

The Commission’s Wiyi Yani U Thangani Project has engaged with more than 2000 Aboriginal and Torres Strait Islander women and girls from over 40 communities.

Through the project, Indigenous women and girls have highlighted the ways that their human rights are not being protected or fulfilled.

Issues of particular concern include the high relative rate of incarceration of Indigenous women, punitive social security measures that have a disproportionate impact on Aboriginal and Torres Strait Islander people, concerns with the child protection system, and the lack of adequate and targeted services including housing.

Structural reform is needed to adequately protect, respect and fulfil the rights of Indigenous women.

	Recommendation: Government increase prevention and early intervention initiatives on DFV; tailored measures to address the needs of women experiencing intersectional discrimination; and commit to a further National Plan from 2022.

Recommendations: Government implement the recommendations of the Wiyi Yani U Thangani report, including by prioritising culturally safe, community controlled and holistic services.

Recommendation: Government implement targeted strategies to close the gender pay gap and ensure women’s economic security later in life.

Recommendation: Government, in partnership with the business and community sectors, implement the recommendations of the National Inquiry into Sexual Harassment in Australian Workplaces.

Recommendation: Government implement evidence-based gender sensitive policies, including affordable access to childcare, equal investment in job creation efforts for men and women, and ensuring that women contribute to decisions affecting Australia’s COVID-19 recovery.
 
Recommendation: Government develop solutions to reduce women’s risk of homelessness.


	136.143 Continue to promote gender equality and increase representation of women in public services (Lao People’s Democratic Republic);
Source of position: A/HRC/31/14/Add.1 - Para. 32
	Supported
	F12 Discrimination against women
D7 Right to participation in public affairs and right to vote
Affected persons:
- women
	Partly implemented

The Commission commends the Australian Government’s commitment to a target of women holding 50% of Australian Government board positions overall, with at least 40% representation of women and 40% men on individual boards.[footnoteRef:178] As at 30 June 2019, women held 47.9 per cent of Government board positions, which is an increase of 2.1 percentage points since 30 June 2018, and the highest overall result since reporting began in 2009.[footnoteRef:179] However, as at 30 June 2019, women held only 35 per cent of Chair and Deputy Chair positions. This reflects no change since 30 June 2018.[footnoteRef:180]  [178:  Department of the Prime Minister and Cabinet, Balancing the Future: The Australian Public Service Gender Equality Strategy 2016-19 (28 September 2016) 4. At https://www.pmc.gov.au/resource-centre/office-women/gender-balance-australian-government-boards-report-2015-16.]  [179:  Department of the Prime Minister and Cabinet, Gender Balance on Australian Government Boards Report 2018-1: Report 2018-2019 (4 February 2020) 1. At https://www.pmc.gov.au/resource-centre/office-women/gender-balance-australian-government-boards-report-2018-19.]  [180:  Department of the Prime Minister and Cabinet, Gender Balance on Australian Government Boards Report 2018-1: Report 2018-2019 (4 February 2020) 1. At https://www.pmc.gov.au/resource-centre/office-women/gender-balance-australian-government-boards-report-2018-19.] 


Although the gender pay gap in the Australian Public Service (APS) is falling, it still sits at 7.8%. In 2018, the average Base Salary for males in the APS was $96,391 while the average Base Salary for females was $88,896. This gap is primarily due to females being underrepresented at higher staffing classification levels.[footnoteRef:181]   [181:  Australian Public Service Commission, APS Remuneration Report 2018 (July 2019) 22. At https://www.apsc.gov.au/aps-remuneration-report-2018.] 


	

	136.149 Establish mechanisms that would allow the reduction of the gender gap in relation to wages and representation in the labour market (Chile);
Source of position: A/HRC/31/14/Add.1 - Para. 32
	Supported
	F12 Discrimination against women
E31 Right to work
A42 Institutions & policies - General
E32 Right to just and favourable conditions of work
Affected persons:
- women
	Implemented 

The Workplace Gender Equality Agency (WGEA) was created by the Workplace Gender Equality Act 2012 (Cth). Since 2012, the Agency has undertaken research and educational programs to help promote gender equality in the workplace. The Agency works with employers to promote gender equality and highlight best practice. WGEA has also developed benchmarks in relation to gender equality indicators and issued guidelines to assist employers to achieve the purposes of the Workplace Gender Equality Act 2012 (Cth).[footnoteRef:182] [182:  Workplace Gender Equality Agency, Progress Report (27 February 2019) 7 <https://www.wgea.gov.au/about-us/progress-report>.] 



	Recommendation: Government implement targeted strategies to close the gender pay gap and ensure women’s economic security later in life.

Recommendation: Government, in partnership with the business and community sectors, implement the recommendations of the National Inquiry into Sexual Harassment in Australian Workplaces.

Recommendation: Government implement evidence-based gender sensitive policies, including affordable access to childcare, equal investment in job creation efforts for men and women, and ensuring that women contribute to decisions affecting Australia’s COVID-19 recovery. 



	136.146 Address the wage gender gaps and improve the status of women in the labour market (Serbia);
Source of position: A/HRC/31/14/Add.1 - Para. 32
	Supported
	F12 Discrimination against women
E31 Right to work
E32 Right to just and favourable conditions of work
Affected persons:
- women
	Partly implemented

In Australia, gender inequality in the workplace and gender pay gaps persist across every industry and occupation.[footnoteRef:183] As at May 2019, Australia’s national gender pay gap is 14.0%. Since May 2018, the gender pay gap has decreased by 0.6 pp.[footnoteRef:184] The percent of organisations that conducted a gender pay gap analysis has increased by 17.6pp from 24.0% in 2013-14 to 41.6% in 2017-18.[footnoteRef:185] [183:  Workplace Gender Equality Agency, Annual Report 2018-2019 (October 2019) 6-7. At https://www.wgea.gov.au/sites/default/files/documents/wgea-annual-report-18-19.pdf.]  [184:  Workplace Gender Equality Agency, Australia's Gender Pay Gap Statistics. At https://www.wgea.gov.au/data/fact-sheets/australias-gender-pay-gap-statistics (viewed 6 January 2020). For factors that contribute to the gender pay gap, see: KPMG, She’s Price(d)less: The economics of the gender pay gap. Prepared for Diversity Council Australia (DCA) and the Workplace Gender Equality Agency (August 2019). At https://www.wgea.gov.au/data/wgea-research/shes-pricedless-the-economics-of-the-gender-pay-gap (viewed 6 January 2020). See also: Australian Human Rights Commission, Submission to the Finance and Public Administration References Committee, Gender segregation in the workplace and its impact on women’s economic equality (March 2017). At https://www.humanrights.gov.au/our-work/legal/submission/gender-segregation-workplace-and-its-impact-womens-economic-equality.]  [185:  Annual Report 2018-2019, Workplace Gender Equality Agency (31 October 2019) 16 <https://www.wgea.gov.au/sites/default/files/documents/wgea-annual-report-18-19.pdf>.] 


The two leading factors that contribute to the gender pay gap in Australia are gender discrimination and years not spent working due to interruptions, part-time employment and unpaid care and work, followed by industrial and occupational gender segregation.[footnoteRef:186] [186:  KPMG, She’s Price(d)less: The economics of the gender pay gap. Prepared for Diversity Council Australia (DCA) and the Workplace Gender Equality Agency (August 2019). At https://www.wgea.gov.au/data/wgea-research/shes-pricedless-the-economics-of-the-gender-pay-gap   (viewed 6 January 2020). See also: AHRC, Submission to the Finance and Public Administration References Committee, Gender segregation in the workplace and its impact on women’s economic equality (March 2017). At https://www.humanrights.gov.au/our-work/legal/submission/gender-segregation-workplace-and-its-impact-womens-economic-equality.] 


At every management tier the salaries available to men are higher than those available to women. The highest paid 10% of men earn at least $600K in total salary, whereas the highest paid 10% of women will earn $436K, which acts as a barrier to increasing the proportion of women in management.[footnoteRef:187] Gender pay gaps at different levels of management seniority combine to reduce the share of full-time managers by an average of 9.9pp and the share of part-time female managers by 7.9pp.[footnoteRef:188] [187:  Gender Equality Insights 2019: Breaking through the glass ceiling, Workplace Gender Equality Agency (March 2019) 48 <https://www.wgea.gov.au/sites/default/files/documents/BCEC-WGEA-Gender-Equity-Insights-2019-Report.pdf>.  ]  [188:  Gender Equality Insights 2019: Breaking through the glass ceiling, Workplace Gender Equality Agency (March 2019) 32 <https://www.wgea.gov.au/sites/default/files/documents/BCEC-WGEA-Gender-Equity-Insights-2019-Report.pdf>.  ] 


	Recommendation: Government implement targeted strategies to close the gender pay gap and ensure women’s economic security later in life.

Recommendation: Government, in partnership with the business and community sectors, implement the recommendations of the National Inquiry into Sexual Harassment in Australian Workplaces.

Government implement evidence-based gender sensitive policies, including affordable access to childcare, equal investment in job creation efforts for men and women, and ensuring that women contribute to decisions affecting Australia’s COVID-19 recovery.

	136.152 Implement the Workplace Gender Equality Act 2013, in letter and spirit, to create socio-economic gender parity (Pakistan);
Source of position: A/HRC/31/14/Add.1 - Para. 32
	Supported
	F12 Discrimination against women
E31 Right to work
E32 Right to just and favourable conditions of work
Affected persons:
- women
	Implemented

The Workplace Gender Equality Agency was created by the Workplace Gender Equality Act 2012 (Cth). This Agency has implemented the principle objects of the Act through its function to promote and improve gender equality in Australian workplaces. For example, the Agency undertakes research and educational programs to help promote gender equality in the workplace. The Agency works with employers to promote gender equality and highlight best practice. The Agency has developed benchmarks in relation to gender equality indicators and issued guidelines to assist employers to achieve the purposes of the Workplace Gender Equality Act 2012 (Cth).[footnoteRef:189] However, as noted in recommendation 136.141 and 136.149, challenges remain in Australia in terms of achieving gender equality in employment and in the workplace.  [189:  Workplace Gender Equality Agency, Progress Report (27 February 2019) 7. At https://www.wgea.gov.au/about-us/progress-report.] 

	

	136.151 Continue efforts to achieve further economic empowerment of women (Myanmar);
Source of position: A/HRC/31/14/Add.1 - Para. 32
	Supported
	F12 Discrimination against women
E31 Right to work
E6 Rights to protection of property; financial credit
Affected persons:
- women
	Partly implemented

The gender pay gap is a key factor in the significant gap in retirement savings for women.[footnoteRef:190] Men are more likely to have superannuation and, on average, their account balances are higher. In 2015-16 men held 61.2% of total account balances compared to approximately 38.7% for women.[footnoteRef:191] At retirement, single older women are more likely to rely on the age pension than single older men and about a third are living in income poverty.[footnoteRef:192] [190:  See: ASFA Research and Resource Centre, Superannuation account balances by age and gender (October 2017). At https://www.superannuation.asn.au/ArticleDocuments/359/1710_Superannuation_account_balances_by_age_and_gender.pdf.aspx (viewed 6 January 2020); Roger Wilkins, The Household, Income and Labour Dynamics in Australia Survey: Selected Findings from Waves 1 to 16 (Statistical Report No 13, Melbourne Institute, University of Melbourne, 2018) 35–38; Parliament of Australia: Senate Economics References Committee, A Husband is Not a Retirement Plan: Achieving Economic Security for Women in Retirement (Report, 2016) 5–15, 119; and Australian Human Rights Commission, Accumulating Poverty? Women’s Experiences of Inequality over the Lifecycle (2009) 22–23. At https://www.humanrights.gov.au/our-work/sex-discrimination/publications/accumulating-poverty-womens-experiences-inequality-over (viewed 10 February 2020).]  [191:  ASFA Research and Resource Centre, Superannuation account balances by age and gender (October 2017) 5. At https://www.superannuation.asn.au/ArticleDocuments/359/1710_Superannuation_account_balances_by_age_and_gender.pdf.aspx (viewed 6 January 2020)]  [192:  Roger Wilkins, ‘The Household, Income and Labour Dynamics in Australia Survey: Selected Findings from Waves 1 to 16’ (Statistical Report No 13, Melbourne Institute, University of Melbourne, 2018) 35–38; Senate Economics References Committee, Parliament of Australia, ‘A Husband is Not a Retirement Plan: Achieving Economic Security for Women in Retirement’ (Report, 2016) 5–15, 119; Australian Human Rights Commission (AHRC), ‘Accumulating Poverty? Women’s Experiences of Inequality over the Lifecycle’ (Issue paper, AHRC, 2009) 22–23.] 

	Recommendation: Government implement targeted strategies to close the gender pay gap and ensure women’s economic security later in life.

Recommendation: Government implement evidence-based gender sensitive policies, including affordable access to childcare, equal investment in job creation efforts for men and women, and ensuring that women contribute to decisions affecting Australia’s COVID-19 recovery. 



	136.145 Continue introducing measures needed to close the gender pay gap (Israel);
Source of position: A/HRC/31/14/Add.1 - Para. 32
	Supported
	F12 Discrimination against women
E32 Right to just and favourable conditions of work
Affected persons:
- women
	Partly implemented

See recommendation 136.149
	Recommendation: Government implement targeted strategies to close the gender pay gap and ensure women’s economic security later in life.

Recommendation: Government implement evidence-based gender sensitive policies, including affordable access to childcare, equal investment in job creation efforts for men and women, and ensuring that women contribute to decisions affecting Australia’s COVID-19 recovery. 

	136.147 Implement further measures to close the gender pay gap (Sierra Leone);
Source of position: A/HRC/31/14/Add.1 - Para. 32
	Supported
	F12 Discrimination against women
E32 Right to just and favourable conditions of work
Affected persons:
- women
	Partly implemented

See recommendation 136.149
	Recommendation: Government implement targeted strategies to close the gender pay gap and ensure women’s economic security later in life. 

Recommendation: Government implement evidence-based gender sensitive policies, including affordable access to childcare, equal investment in job creation efforts for men and women, and ensuring that women contribute to decisions affecting Australia’s COVID-19 recovery.

	136.148 Implement measures to bridge the gender pay gap (Algeria);
Source of position: A/HRC/31/14/Add.1 - Para. 32
	Supported
	F12 Discrimination against women
E32 Right to just and favourable conditions of work
Affected persons:
- women
	Partly implemented

See recommendation 136.149
	Recommendation: Government implement targeted strategies to close the gender pay gap and ensure women’s economic security later in life.

Recommendation: Government implement evidence-based gender sensitive policies, including affordable access to childcare, equal investment in job creation efforts for men and women, and ensuring that women contribute to decisions affecting Australia’s COVID-19 recovery. 

	136.144 Implement measures to reduce the gender pay gap and strengthen women’s roles in leadership and managerial positions (India);
Source of position: A/HRC/31/14/Add.1 - Para. 32
	Supported
	F12 Discrimination against women
E32 Right to just and favourable conditions of work
D7 Right to participation in public affairs and right to vote
Affected persons:
- women
	Partly implemented

See recommendation 136.149
	Recommendation: Government implement targeted strategies to close the gender pay gap and ensure women’s economic security later in life.

Recommendation: Government implement evidence-based gender sensitive policies, including affordable access to childcare, equal investment in job creation efforts for men and women, and ensuring that women contribute to decisions affecting Australia’s COVID-19 recovery. 

	Theme: F13 Violence against women
	

	136.156 Redouble its efforts to reduce violence against women and domestic violence (Azerbaijan);
Source of position: A/HRC/31/14/Add.1 - Para. 32
	Supported
	F13 Violence against women
A42 Institutions & policies - General
F31 Children: definition; general principles; protection
Affected persons:
- general
- women
	Implemented

The Commission welcomes the Fourth Action Plan of the National Plan to Reduce Violence Against Women and Their Children 2010-22. However, violence against women in Australia, including family and domestic violence (FDV), remains endemic.[footnoteRef:193] The intersection of gender with other forms of inequality results in women with disability, Indigenous women, LGBTI women, and women from culturally and linguistically diverse (CALD) backgrounds experiencing higher rates of violence, and additional barriers to seeking help and support.[footnoteRef:194] [193:  See: Australian Institute of Health and Welfare, Family, domestic and sexual violence in Australia: continuing the national story 2019: in brief (2019). At https://www.aihw.gov.au/reports/domestic-violence/family-domestic-and-sexual-violence-in-australia-c/contents/table-of-contents; and Australian Bureau of Statistics, Recorded Crime - Victims, Australia, 2018 (26 June 2019). At https://www.abs.gov.au/ausstats/abs@.nsf/Lookup/by%20Subject/4510.0~2018~Main%20Features~Victims%20of%20Family%20and%20Domestic%20Violence%20related%20offences~6.]  [194:  Our Watch, Australia’s National Research Organisation for Women’s Safety (ANROWS) and VicHealth, Framework foundations 2: Think pieces, stakeholder consultations, issues, implications and approach Companion document to Change the Story: A shared framework for the primary prevention of violence against women and their children in Australia (2015) 14. At: https://www.ourwatch.org.au/getmedia/a415a239-5de6-4dbd-806d-4e92a53e532e/Change-the-story-framework-foundations-2.pdf.aspx (viewed 6 January 2018); and A Conversation in Gender Equality (2017). At: https://www.humanrights.gov.au/our-work/sex-discrimination/publications/conversation-gender-equality-2017.] 

	Recommendation: Government increase prevention and early intervention initiatives on DFV; tailored measures to address the needs of women experiencing intersectional discrimination; and commit to a further National Plan from 2022

Recommendation: Government, in partnership with the business and community sectors, implement the recommendations of the National Inquiry into Sexual Harassment in Australian Workplaces.

Recommendation: Government ensure that national policies to reduce violence against women and children prioritise disability. 

	136.157 Step up efforts to combat domestic violence (Belarus);
Source of position: A/HRC/31/14/Add.1 - Para. 32
	Supported
	F13 Violence against women
A42 Institutions & policies - General
F31 Children: definition; general principles; protection
Affected persons:
- general
- women
	Implemented

Since the second cycle UPR, the Government has stepped up efforts to combat domestic violence through a number of measures such as those under the Third Action Plan (2016-19) under the National Plan to Reduce Violence against Women and their Children 2010–22 and funding to examine measures to ensure national coherence and collection of data on FDV deaths.[footnoteRef:195] However, as noted in recommendations 136.156 and 136.153, violence against women in Australia, including domestic violence, remains endemic.  [195:  Australian Human Rights Commission, Submission to the UN Human Rights Committee: Information Concerning Australia’s Compliance with the International Covenant on Civil and Political Rights (18 September 2017) 5-6. At https://tbinternet.ohchr.org/Treaties/CCPR/Shared%20Documents/AUS/INT_CCPR_NHS_AUS_28980_E.pdf.
] 

	Recommendation: Government increase prevention and early intervention initiatives on DFV; tailored measures to address the needs of women experiencing intersectional discrimination; and commit to a further National Plan from 2022. 

Recommendation: Government, in partnership with the business and community sectors, implement the recommendations of the National Inquiry into Sexual Harassment in Australian Workplaces.

Recommendation: Government ensure that national policies to reduce violence against women and children prioritise disability.


	136.158 Continue strengthening the measures taken to reduce violence against women and their children (Libya);
Source of position: A/HRC/31/14/Add.1 - Para. 32
	Supported
	F13 Violence against women
A42 Institutions & policies - General
F31 Children: definition; general principles; protection
F32 Children: family environment and alternative care
Affected persons:
- children
- women
	Implemented

See recommendation 136.157 above.
	Recommendation: Government increase prevention and early intervention initiatives on DFV; tailored measures to address the needs of women experiencing intersectional discrimination; and commit to a further National Plan from 2022.

Recommendation: Government, in partnership with the business and community sectors, implement the recommendations of the National Inquiry into Sexual Harassment in Australian Workplaces.

Recommendation: Government ensure that national policies to reduce violence against women and children prioritise disability. 


	136.159 Further effectively fulfil the National plan to Reduce Violence against Women and their Children 2010-2022 by means of sustained funding, independent monitoring and evaluation (Lithuania);
Source of position: A/HRC/31/14/Add.1 - Para. 32
	Supported
	F13 Violence against women
A42 Institutions & policies - General
F31 Children: definition; general principles; protection
F32 Children: family environment and alternative care
A6 Context, statistics, budget, civil society
Affected persons:
- children
- women
	Partly implemented

As highlighted in recommendations 136.156 and 136.157, the Commission welcomes the Fourth Action Plan of the National Plan to Reduce Violence Against Women and their Children 2010-22. The Fourth Plan includes a stated commitment to evaluation and reporting against six national outcomes to be measured over time, using the best available data.

However, the Commission notes that the National Plan to Reduce Violence against Women and their Children 2010 – 2022 (National Plan) also includes a commitment to conduct an evaluation of each three-year Action Plan. Despite this, the Commission is not aware of an independent evaluation of the Third Action Plan since its release in October 2016.
	Recommendation: Government increase prevention and early intervention initiatives on DFV; tailored measures to address the needs of women experiencing intersectional discrimination; and commit to a further National Plan from 2022.

Recommendation: Government ensure that national policies to reduce violence against women and children prioritise disability.

	136.153 Strengthen efforts to combat family violence against women and children, especially within indigenous communities (United States of America);
Source of position: A/HRC/31/14/Add.1 - Para. 32
	Supported
	F13 Violence against women
A42 Institutions & policies - General
F32 Children: family environment and alternative care
G3 Indigenous peoples
Affected persons:
- children
- Indigenous peoples
- women
	Partly implemented

The Commission is very concerned about the strikingly high rates of FDV experienced by Indigenous women.[footnoteRef:196] FDV is also a primary driver behind the overrepresentation of Indigenous children in the out-of-home care system[footnoteRef:197] and of Indigenous women in the criminal justice system.[footnoteRef:198] This is a national crisis, which can only be eliminated by addressing the underlying and interconnected factors that drive FDV against Indigenous women, such as homelessness, intergenerational trauma, poverty, and the lack of culturally safe and holistic services provided by Aboriginal and Torres Strait Islander community-controlled organisations.[footnoteRef:199] Investment in FDV response and prevention, with a key focus on ensuring the participation of Aboriginal and Torres Strait Islander organisations and communities, is needed in developing long-term solutions.[footnoteRef:200]   [196:  Steering Committee for the Review of Government Service Provision (SCRGSP) 2016. Overcoming Indigenous Disadvantage: Key Indicators 2016. Productivity Commission: Canberra, 4.98, and table (table 4A.12.13). At https://www.pc.gov.au/research/ongoing/overcoming-indigenous-disadvantage/2016/report-documents/oid-2016-overcoming-indigenous-disadvantage-key-indicators-2016-report.pdf. ]  [197:  SNAICC – National Voice for our Children, National Family Violence Prevention Legal Services Forum and National Aboriginal and Torres Strait Islander Legal Services. Strong Families, Safe Kids: Family violence response and prevention for Aboriginal and Torres Strait Islander children and families. At https://www.nationalfvpls.org/images/files/SNAICC-NATSILS-NFVPLS_Strong_Families_Safe_Kids-Sep_2017.pdf.]  [198:  Australian Law Reform Commission, Pathways to Justice—An Inquiry into the Incarceration Rate of Aboriginal and Torres Strait Islander Peoples: Final Report (March 2018). At https://www.alrc.gov.au/publication/pathways-to-justice-inquiry-into-the-incarceration-rate-of-aboriginal-and-torres-strait-islander-peoples-alrc-report-133/. ]  [199:  Australian Human Rights Commission, ‘Commissioner questions Aboriginal Family Violence Prevention funding cuts’ (Media Release, 2019). At https://www.humanrights.gov.au/about/news/media-releases/commissioner-questions-aboriginal-family-violence-prevention-funding-cuts. ]  [200: For example: Secretariat of National Aboriginal and Islander Child Care, Submission No 104 to the Australian Human Rights Commission, Report under article 44, paragraph 1(b) on the Convention on the Rights of the Child (30 May 2018) 12. At https://www.humanrights.gov.au/our-work/publications/submissions-childrens-rights-report-2019/submissions-childrens-rights-report.] 

	Recommendations: Government increase prevention and early intervention initiatives on DFV; tailored measures to address the needs of women experiencing intersectional discrimination; and commit to a further National Plan from 2022.

Recommendation: Government implement the recommendations of the Wiyi Yani U Thangani report, including by prioritising culturally safe, community controlled and holistic services.

	136.161 Continue with implementation of the National Plan to Reduce Violence Against Women and their Children with a particular focus on support services and resources available to women living in more remote areas, and women from culturally and linguistically diverse backgrounds (Croatia);
Source of position: A/HRC/31/14/Add.1 - Para. 32
	Supported
	F13 Violence against women
B31 Equality & non-discrimination
A42 Institutions & policies - General
B32 Racial discrimination
F31 Children: definition; general principles; protection
B51 Right to an effective remedy
G1 Members of minorities
A6 Context, statistics, budget, civil society
H4 Persons living in rural areas
G3 Indigenous peoples
Affected persons:
- children
- Indigenous peoples
- persons living in rural areas
- women
- minorities/ racial, ethnic, linguistic, religious or descent-based groups
	Implemented

As noted in Recommendation 136.156 and 136.157 the Commission welcomes the Fourth Action Plan of the National Plan to Reduce Violence Against Women and Their Children. The Plan includes a National Priority to respect, listen and respond to the diverse lived experience and knowledge of women and their children affected by violence, including the experiences of women from culturally and linguistically diverse communities. It includes a focus on implementing culturally sensitive and community-led initiatives.[footnoteRef:201] However, as noted in recommendations 136.156 and 136.153, violence against women in Australia, including domestic violence, remains endemic. [201:  Council of Australian Governments, Fourth Action Plan of the National Action Plan to Reduce Violence against Women and their Children 2010–2022 (17 October 2019). At https://www.dss.gov.au/women-publications-articles-reducing-violence/fourth-action-plan.] 


There is limited data on the experiences of family and domestic violence among people from culturally and linguistically diverse backgrounds.[footnoteRef:202] However, the intersection of gender with other forms of inequality such as women from culturally and linguistically diverse (CALD) is acknowledged to increase the likelihood of them experiencing higher rates of violence, and additional barriers to seeking help and support.[footnoteRef:203] [202:  Australian Institute of Health and Welfare, Family, domestic and sexual violence in Australia: continuing the national story 2019: in brief (2019). At https://www.aihw.gov.au/reports/domestic-violence/family-domestic-and-sexual-violence-in-australia-c/contents/table-of-contents]  [203:  Our Watch, Australia’s National Research Organisation for Women’s Safety (ANROWS) and VicHealth, Framework foundations 2: Think pieces, stakeholder consultations, issues, implications and approach Companion document to Change the Story: A shared framework for the primary prevention of violence against women and their children in Australia (2015) 14.] 


Women living outside major cities are around 7% more likely to have experienced domestic or family violence compared with women living in major cities.[footnoteRef:204] People in remote and very remote Australia are 24 times as likely to be hospitalised for domestic violence than people in major cities. [204:  Australian Institute of Health and Welfare, Family, domestic and sexual violence in Australia: continuing the national story 2019  (2019). At https://www.aihw.gov.au/reports/domestic-violence/family-domestic-and-sexual-violence-in-australia-c/contents/table-of-contents] 


As noted in Recommendation 136.162 below, the Commission made a number of recommendations to strengthen the Fourth Action Plan of the National Plan to Reduce Violence against Women and their Children 2010-2022.[footnoteRef:205] These included ensuring the plan accounted for intersectional inequality in the experiences of violence and enhancing data collection and research on the prevention of domestic and family violence amongst women who experience intersectional inequality. [205:  Australian Human Rights Commission, ‘Input to the Fourth Action Plan under the National Plan to Reduce Violence against Women and Their Children 2010-2022’ (18 October 2018).
] 



	Recommendation: Government increase prevention and early intervention initiatives on DFV; tailored measures to address the needs of women experiencing intersectional discrimination; and commit to a further National Plan from 2022.

Recommendation: Government implement the recommendations of the Wiyi Yani U Thangani report, including by prioritising culturally safe, community controlled and holistic services.

Recommendation: Government ensure that national policies to reduce violence against women and children also address  violence against women and children with disability.

	136.162 Effectively implement the National Plan to Reduce Violence Against Women and Their Children and strengthen its actions to reduce violence and sexual abuse of women with disabilities and indigenous women (Czech Republic);
Source of position: A/HRC/31/14/Add.1 - Para. 32
	Supported
	F13 Violence against women
F43 Persons with disabilities: protection against exploitation, violence and abuse
A42 Institutions & policies - General
F31 Children: definition; general principles; protection
F32 Children: family environment and alternative care
G3 Indigenous peoples
Affected persons:
- children
- Indigenous peoples
- women
- persons with disabilities
	Partly implemented

The Commission welcomes the Fourth Action Plan under the National Plan.

The Commission has made a number of recommendations to strengthen the National Plan to Reduce Violence Against Women and their Children 2010-2022 with respect to women with disabilities and Indigenous women, including that the plan:
· address all forms of violence 
· ensure protections are in place to prevent involuntary or coerced sterilisation 
· include targeted prevention and early intervention initiatives 
· include measures to ensure information, resources and education are provided in a range of accessible formats 
· expand research and data-collection measures to better understand the nature and prevalence of violence and to inform evidence-based policy responses.[footnoteRef:206] [206:  Australian Human Rights Commission, ‘Input to the Fourth Action Plan under the National Plan to Reduce Violence against Women and Their Children 2010-2022’ (18 October 2018).] 


	Recommendation: Government increase prevention and early intervention initiatives on DFV; tailored measures to address the needs of women experiencing intersectional discrimination; and commit to a further National Plan from 2022.

Recommendation: Government implement the recommendations of the Wiyi Yani U Thangani report, including by prioritising culturally safe, community controlled and holistic services.

Recommendation: Government ensure that national policies to reduce violence against women and children prioritise disability. 

	136.160 Ensure the effective implementation of the National Plan to Reduce Violence against Women and their Children, in particular to protect Aboriginal and Torres Strait Islander women, culturally and linguistically diverse women, and women with disabilities (Singapore);
Source of position: A/HRC/31/14/Add.1 - Para. 32
	Supported
	F13 Violence against women
F43 Persons with disabilities: protection against exploitation, violence and abuse
A42 Institutions & policies - General
F31 Children: definition; general principles; protection
G1 Members of minorities
G3 Indigenous peoples
Affected persons:
- children
- Indigenous peoples
- women
- minorities/ racial, ethnic, linguistic, religious or descent-based groups
- persons with disabilities
	Partly implemented

See recommendations 136.162 and 136.161.
	Recommendation: Government increase prevention and early intervention initiatives on DFV; tailored measures to address the needs of women experiencing intersectional discrimination; and commit to a further National Plan from 2022.

Recommendation: Government implement the recommendations of the Wiyi Yani U Thangani report, including by prioritising culturally safe, community controlled and holistic services.

Recommendation: Government ensure that national policies to reduce violence against women and children prioritise disability. 

	136.164 Make utmost efforts to protect women with disabilities and indigenous women from all forms of violence and discrimination (Republic of Korea);
Source of position: A/HRC/31/14/Add.1 - Para. 32
	Supported
	F13 Violence against women
F43 Persons with disabilities: protection against exploitation, violence and abuse
F12 Discrimination against women
G3 Indigenous peoples
Affected persons:
- Indigenous peoples
- women
- persons with disabilities
	Partly implemented

See recommendations 136.162
	Recommendation: Government increase prevention and early intervention initiatives on DFV; tailored measures to address the needs of women experiencing intersectional discrimination; and commit to a further National Plan from 2022.

Recommendations: Government implement the recommendations of the Wiyi Yani U Thangani report, including by prioritising culturally safe, community controlled and holistic services.

Recommendation: Government ensure that national policies to reduce violence against women and children prioritise disability.

	Theme: F31 Children: definition; general principles; protection
	

	136.169 Comprehensively improve the effectiveness of measures to protect the rights of the child (Tajikistan);
Source of position: A/HRC/31/14/Add.1 - Para. 48
	Supported
	F31 Children: definition; general principles; protection
Affected persons:
- children
	Partly implemented

As stated in recommendation 136.123, there is no national level coordination of the many policy initiatives that exist across all governments relating to children. Nor is there a national plan of action for the realisation of the principles and provisions of the CRC for children in Australia.[footnoteRef:207] National initiatives instead concentrate on challenges facing specific groups of children. For example, the National Framework for Protecting Australia’s Children (2009–2020), which primarily focuses on child abuse and neglect. Other initiatives acknowledge children, such as the National Plan to Reduce Violence against Women and their Children (2010–2022), but children are not the critical focus. [207: Australian Human Rights Commission, Submission to the Committee on the Rights of the Child: Information relating to Australia’s joint fifth and sixth report under the Convention on the Rights of the Child, second report on the Optional Protocol on the sale of children, child prostitution and child pornography, and second report on the Optional Protocol on the involvement of children in armed conflict (1 November 2018) 4-6. At https://www.humanrights.gov.au/our-work/childrens-rights/publications/report-un-committee-rights-child-2018.] 


The Commission encourages the Government to develop a National Plan for Child Wellbeing, which incorporates the National Framework for Child Safety and uses the CRC as its foundation. Some of the key elements of a national framework committing to the wellbeing of children include the following: 
· an enabling legislative and policy framework that puts children’s rights at the centre of law and policy makers’ minds when they are designing services for children
· informed decision-making processes, with greater knowledge of children’s rights and scrutiny processes that genuinely examine the potential impact of different measures on children
· participatory processes that engage children in the things that they have knowledge about—such as their own lives
· partnership models that build consensus on key goals, provide an evidence base on what works and create common shared purpose across government and non-government settings
· national accountability frameworks for children’s rights—with clear targets and accountability for outcomes.  

No ministerial council has direct accountability for the wellbeing of Australia’s children. However, in 2018, the Australian Government created the role of Assistant Minister for Children and Families within the Social Services portfolio. The Commission is of the view that without a senior Minister equipped with relevant resources and mandate, nor a dedicated cross-jurisdictional council, children’s issues in Australia may not able to be advanced in a meaningful, coordinated way. The Commission has encouraged the Government to establish a formal Ministerial Council that has primary carriage for advancing the National Plan for Child Wellbeing as well as appointing a senior Minister with responsibility for children’s issues.[footnoteRef:208] [208:  Australian Human Rights Commission, Children’s Rights Report 2019 - In Their Own Right: Children’s Rights in Australia (28 October 2019) 42-43, 51. At 
https://www.humanrights.gov.au/our-work/childrens-rights/publications/childrens-rights-report-2019; and Australian Human Rights Commission, Submission to the Committee on the Rights of the Child: Information relating to Australia’s joint fifth and sixth report under the Convention on the Rights of the Child, second report on the Optional Protocol on the sale of children, child prostitution and child pornography, and second report on the Optional Protocol on the involvement of children in armed conflict (1 November 2018) 4-6. At https://www.humanrights.gov.au/our-work/childrens-rights/publications/report-un-committee-rights-child-2018.] 

	Recommendation: Government fully incorporate the CRC into Australian law; develop a National Plan for Child Wellbeing and a national children’s data framework; and create a Cabinet-level Minister for children’s rights.

Recommendation: Governments raise the minimum age of criminal responsibility from 10 years to at least 14 years. 

Recommendation: Governments prohibit the use of isolation and force as punishment in juvenile justice facilities.

Recommendation: Government expands and funds the delivery of child targeted mental health and support services. 

Recommendation: Government provide support to implement the cross-curriculum priority on ‘Aboriginal and Torres Strait Islander histories and cultures’ and ensure availability of bilingual education.

Recommendation: Governments urgently prioritise early intervention programs to prevent children entering child protection systems. Governments fully implement the Aboriginal and Torres Strait Islander Child Placement Principle.

	136.168 Build on the achievements of the National Framework for Protection of Australian children (2009-2020), (Morocco);
Source of position: A/HRC/31/14/Add.1 - Para. 48
	Supported
	F31 Children: definition; general principles; protection
A42 Institutions & policies - General
Affected persons:
- children
	Partly implemented

See recommendation 136.169 regarding the need to develop a National Plan for Child Wellbeing, which is broader in scope than current national plans that focus on specific groups of children or thematic areas, such as the National Framework for Protecting Australia’s Children. The Commission has recommended that the development of the next phase of the National Framework for Protecting Australia’s Children could provide a basis for the development of a National Plan for Child Wellbeing, which uses the CRC as its foundation.[footnoteRef:209] [209:  Australian Human Rights Commission, Children’s Rights Report 2019 - In Their Own Right: Children’s Rights in Australia (28 October 2019) 23. At 
https://www.humanrights.gov.au/our-work/childrens-rights/publications/childrens-rights-report-2019.] 


The Australian Government accepted the recommendation of the Royal Commission into Institutional Responses to Child Sexual Abuse for a “National Framework for Child Safety” to commence after the expiration of the current National Framework for Protecting Australia’s Children, and no later than 2020.[footnoteRef:210] The Commission is of the view that it is critical that any future National Framework is informed by Australia’s obligations under the CRC and has a broad focus on child wellbeing.  [210:  Royal Commission into Institutional Responses to Child Sexual Abuse, Final Report - Recommendations (2017) 13. At www.childabuseroyalcommission.gov.au/recommendations (viewed 13 February 2020).] 


The Royal Commission into Institutional Responses to Child Sexual Abuse also recommended that the proposed National Framework for Child Safety be endorsed by a ministerial council.[footnoteRef:211] However, no ministerial council has direct accountability for the wellbeing of Australia’s children.  As noted in recommendation 136.169 above, the Commission has recommended that the Australian Government should commit to establishing a formal Ministerial Council that has primary carriage for advancing the National Plan for Child Wellbeing, as well as appointing a senior Minister with responsibility for children’s issues.[footnoteRef:212] [211:  Royal Commission into Institutional Responses to Child Sexual Abuse, Final Report - Recommendations (2017) 13. At www.childabuseroyalcommission.gov.au/recommendations (viewed 13 February 2020).]  [212:  Australian Human Rights Commission, Children’s Rights Report 2019 - In Their Own Right: Children’s Rights in Australia (28 October 2019) 42-43, 51. At 
https://www.humanrights.gov.au/our-work/childrens-rights/publications/childrens-rights-report-2019. ] 

	Recommendation: Government fully incorporate the CRC into Australian law; develop a National Plan for Child Wellbeing and a national children’s data framework; and create a Cabinet-level Minister for children’s rights.

	136.170 Continue with its efforts to protect all children, protect the rights and interests of children and provide vulnerable children with better access to childhood services (Bhutan);
Source of position: A/HRC/31/14/Add.1 - Para. 48
	Supported
	F31 Children: definition; general principles; protection
B31 Equality & non-discrimination
F32 Children: family environment and alternative care
E41 Right to health - General
E51 Right to education - General
Affected persons:
- children
	Partly implemented

In regard to protecting the rights and interests of children, most children live in Australia live in safe and healthy environments. However, there are some groups of children whose rights are not adequately protected, which impacts their wellbeing. This includes Aboriginal and Torres Strait Islander children, children with disabilities, those from culturally and linguistically diverse backgrounds, and lesbian, gay, bisexual and intersex (LGBTI) children.[footnoteRef:213]  [213:  Australian Human Rights Commission, Children’s Rights Report 2019 - In Their Own Right: Children’s Rights in Australia (28 October 2019) 9. At 
https://www.humanrights.gov.au/our-work/childrens-rights/publications/childrens-rights-report-2019.] 


Regarding access to health services, generally, most Australian children have good health outcomes and access to health care. Infant mortality rates decreased between 2006 and 2016, and injury and deaths of children decreased between 2004 and 2016.[footnoteRef:214] However, some children are at greater risk of poorer health outcomes due to factors including geography, health literacy, culture, social and economic circumstances, and individual characteristics.[footnoteRef:215] The National Action Plan for the Health of Children and Young People 2020–2030 commits to improving health equity across populations through actions such as expanding telehealth services and scaling up effective programs that address health inequity.[footnoteRef:216] Notwithstanding this welcome initiative, challenges remain, including:  [214:  Australian Institute of Health and Welfare, Children’s Headline Indicators Overview (18 September 2018). At www.aihw.gov.au/reports/children-youth/childrens-headline-indicators/contents/overview (viewed 13 February 2020).]  [215:  Department of Health (Cth), National Action Plan for the Health of Children and Young People 2020–2030 (2019) 8.]  [216:  Department of Health (Cth), National Action Plan for the Health of Children and Young People 2020–2030 (2019) 13–14.] 

· Children who are supported by or applying to be supported by the NDIS face a range of challenges. the Australian Government aims to support approximately 160,000 children who have a significant and permanent disability.[footnoteRef:217]  [217:  Commonwealth of Australia, Combined Second and Third Periodic Reports Submitted by Australia under Article 35 of the Convention, Due in 2018, UN Doc CRPD/C/AUS/2-3 (5 February 2019) 11.] 

· Many people with disability, including children, will not be supported by the NDIS because they do not meet the eligibility criteria.[footnoteRef:218] The Government needs to make clear the eligibility criteria and types of support covered by the NDIS and ensure it has the necessary human, technical and financial resources for its optimal and timely implementation. An effective framework to deliver health rights to children with disability must also address the needs of children who are not covered by the NDIS.  [218:  Social Policy Research Centre, Review of Implementation of the National Disability Strategy 2010-2020 (Final Report, August 2018) 2.] 

· Aboriginal and Torres Strait Islander infants are three times as likely as non-Indigenous infants to die between one and six months of age, and twice as likely to die for all other age categories except for one day to one week old, where the risks are equivalent.[footnoteRef:219]  [219:  Australian Institute of Health and Welfare, Australia’s health 2018 (Report, 2018) 317 <www.aihw.gov.au/getmedia/7c42913d-295f-4bc9-9c24-4e44eff4a04a/aihw-aus-221.pdf.aspx?inline=true>. ] 

· Almost 1 in 7 4-17 year olds are assessed as having mental disorders (2103-14) and 4 in 10 15-19 year olds identified mental health as a top issue in 2018.[footnoteRef:220] [220:  Australian Human Rights Commission, Children’s Rights Report 2019 - In Their Own Right: Children’s Rights in Australia (28 October 2019) 158. At 
https://www.humanrights.gov.au/our-work/childrens-rights/publications/childrens-rights-report-2019.

] 


Educational outcomes for Aboriginal and Torres Islander children are poor when compared to their non-Indigenous peers. Children who are part of, or assumed to be part of, lesbian, gay, bisexual, transgender and gender diverse or intersex populations can face difficulties at school, and in the community generally. Children with a disability continue to face challenges in accessing education. A significant majority of complaints relating to children received by the Commission in 2018-19 were received under the Disability Discrimination Act 1992 (Cth) in the area of education.[footnoteRef:221] The Government should strengthen its investments in improving education in early childhood, primary and secondary levels, paying particular attention to children in remote areas, Indigenous and Torres Strait Islander children, children with disabilities, children in alternative care, children from refugee and migrant backgrounds and children in marginalised and disadvantaged situations. [221:  Australian Human Rights Commission, Children’s Rights Report 2019 - In Their Own Right: Children’s Rights in Australia (28 October 2019) 85. At 
https://www.humanrights.gov.au/our-work/childrens-rights/publications/childrens-rights-report-2019] 


The Commission welcomes the creation of the National Office for Child Safety in 2018, and the commitment to the National Centre for the Prevention of Child Sexual Abuse in March 2019; the adoption of the National Framework for Protecting Australia’s Children (2009-2020), and the National Plan to Reduce Violence against Women and their Children (2010-2022).[footnoteRef:222] However, the Commision remains concerned about:  [222:  Australian Human Rights Commission, Children’s Rights Report 2019 - In Their Own Right: Children’s Rights in Australia (28 October 2019) 324. At 
https://www.humanrights.gov.au/our-work/childrens-rights/publications/childrens-rights-report-2019] 

· The high rates of violence against children at home, the third action plan under the National Plan to Reduce Violence against Women and their Children focuses on young people aged 12-20 years, when violence affects children of all ages;
· Aboriginal and Torres Strait Islander children continuing to be disproportionally affected by family and domestic violence, and sexual violence;
· Children with disabilities being more vulnerable to violence, neglect and abuse. 
	Recommendation: Government fully incorporate the CRC into Australian law; develop a National Plan for Child Wellbeing and a national children’s data framework; and create a Cabinet-level Minister for children’s rights.

Recommendation: Governments urgently prioritise early intervention programs to prevent children entering child protection systems. Governments fully implement the Aboriginal and Torres Strait Islander Child Placement Principle. 

Recommendation: Government expands and funds the delivery of child targeted mental health and support services.

Recommendation: Governments raise the minimum age of criminal responsibility from 10 years to at least 14 years. 

Recommendation: Governments prohibit the use of isolation and force as punishment in juvenile justice facilities.

Recommendation: Government provide support to implement the priority on ‘Aboriginal and Torres Strait Islander histories and cultures’ and ensure availability of bilingual education.

	136.167 Take immediate measures to ensure that all children have access to all levels of education and quality health services (Maldives);
Source of position: A/HRC/31/14/Add.1 - Para. 48
	Supported
	F31 Children: definition; general principles; protection
E41 Right to health - General
E51 Right to education - General
Affected persons:
- children
- media
	Partly implemented

The Commission is concerned about the availability of mental health services to children.[footnoteRef:223] [223:  Australian Human Rights Commission, Submission to the Committee on the Rights of the Child: Information relating to Australia’s joint fifth and sixth report under the Convention on the Rights of the Child, second report on the Optional Protocol on the sale of children, child prostitution and child pornography, and second report on the Optional Protocol on the involvement of children in armed conflict (1 November 2018) 36-41. At https://www.humanrights.gov.au/our-work/childrens-rights/publications/report-un-committee-rights-child-2018.] 


The disparity in health outcomes between Aboriginal and Torres Strait Islander children and their non-Indigenous counterparts remains a crucial human rights issue.

See recommendation 136.170.
	
	Recommendation: Government expands and funds the delivery of child targeted mental health and other necessary support services.

Recommendation: Government implements shared decision making and partnerships with Aboriginal and Torres Strait Islander peoples through the Closing the Gap strategy, and commit to funding and actions to achieve targets by 2031.

Recommendation: Government fully incorporate the CRC into Australian law; develop a National Plan for Child Wellbeing and a national children’s data framework; and create a Cabinet-level Minister for children’s rights.

Recommendation: Government provide support to implement the cross-curriculum priority on ‘Aboriginal and Torres Strait Islander histories and cultures’ and ensure availability of bilingual education.


	136.166 Further promote protection of the rights of the child, giving emphasis to Indigenous Children (Greece);
Source of position: A/HRC/31/14/Add.1 - Para. 48
	Supported
	F31 Children: definition; general principles; protection
G3 Indigenous peoples
Affected persons:
- children
- Indigenous peoples
	Partly implemented

There are ongoing significant disparities between the realisation of the rights of Aboriginal and Torres Strait Islander children and non-Indigenous children in Australia.

Aboriginal and Torres Strait Islander children remain overrepresented in 122 and out-of-home care services with over-representation growing in every Australian jurisdiction.[footnoteRef:224] There is also increased evidence about the flow of children in the care and protection system into the juvenile justice or adult criminal justice systems. In June 2018, Aboriginal and Torres Strait Islander young people made up on average 59% of those aged 10–17 in detention, despite Indigenous young people making up only 5% of the general population aged 10–17.[footnoteRef:225] [224:  Family Matters (A collaboration between SNAICC – National Voice for our Children, the Family Matters campaign, Griffith University, University of Melbourne and Monash University), The Family Matters Report 2019 (October 2019) 31. At www.familymatters.org.au/wp-content/uploads/2020/02/1097_F.M-2019_LR.%C6%92updated.pdf.]  [225:  Australian Institute of Health and Welfare, Bulletin 145: Youth detention population in Australia (December 2018) 2. At https://www.aihw.gov.au/getmedia/55f8ff82-9091-420d-a75e-37799af96943/aihw-juv-128-youth-detention-population-in-Australia-2018-bulletin-145-dec-2018.pdf.aspx?inline=true.] 


There has been progress on some targets to close the gap for educational outcomes between Aboriginal and Torres Strait Islander children and non-Indigenous.[footnoteRef:226] The target on the enrolment of four-year olds in early childhood education and the target to halve the gap in Year 12, or equivalent, are both on track. [226:  Australian Government Department of Prime Minister and Cabinet, Closing the Gap 2020 Report (February 2020) 7. At https://ctgreport.niaa.gov.au/.] 


However, several targets regarding health and educational outcomes are not on track and have seen minimal improvement, including those regarding child mortality, school attendance and the gap in reading and numeracy. 

Much more needs to be done to close the gaps for children and young people with greater input and decision-making roles for Aboriginal and Torres Strait Islander organisations and peoples.

	Recommendation: Government implements shared decision making and partnerships with Aboriginal and Torres Strait Islander peoples through the Closing the Gap strategy, and commit to funding and actions to achieve targets by 2031.

Recommendation: Governments urgently prioritise early intervention programs to prevent children entering child protection systems. Governments fully implement the Aboriginal and Torres Strait Islander Child Placement Principle. 

Recommendation: Government ensure the availability of diversionary programs for Indigenous peoples and expand justice reinvestment trials. Government commit adequate, ongoing funding for Indigenous legal assistance programs.  

Recommendation: Government fully incorporate the CRC into Australian law; develop a National Plan for Child Wellbeing and a national children’s data framework; and create a Cabinet-level Minister for children’s rights.

Recommendation: Governments raise the minimum age of criminal responsibility from 10 years to at least 14 years. 

Recommendation: Governments prohibit the use of isolation and force as punishment in juvenile justice facilities.

Recommendation: Government expands and funds the delivery of child targeted mental health and support services. 

Recommendation: Government provide support to implement the cross-curriculum priority on ‘Aboriginal and Torres Strait Islander histories and cultures’ and ensure availability of bilingual education.

	Theme: F34 Children: Juvenile justice
	

	136.175 Improve conditions in youth detention facilities, including through ensuring independent and effective investigation of all allegations of human rights violations therein (Czech Republic);
Source of position: A/HRC/31/14/Add.1 - Para. 48
	Supported
	F34 Children: Juvenile justice
A42 Institutions & policies - General
B51 Right to an effective remedy
D26 Conditions of detention
Affected persons:
- children
- persons deprived of their liberty
	Partly implemented

Despite legislation in most states and territories that prohibit the use of isolation and limit the use of force to certain circumstances, allegations of mistreatment of children in youth detention have arisen in several jurisdictions over recent years.[footnoteRef:227]   [227:  Royal Commission and Board of Inquiry into the Protection and Detention of Children in the Northern Territory (Final Report, 2017) vol 4, 29; Western Australian Office of the Inspector of Custodial Services, Behaviour management practices at Banksia Hill Detention Centre (June 2017). At www.oics.wa.gov.au/reports/behaviour-management-practices-at-banksia-hill-detention-centre/; Victorian Commission for Children and Young People, The same four walls: inquiry into the use of isolation, separation and lockdowns in the Victorian youth justice system (23 March 2017). At https://ccyp.vic.gov.au/upholding-childrens-rights/systemic-inquiries/the-same-four-walls; Inspector of Custodial Services, Use of force, separation, segregation and confinement in NSW juvenile justice centres (2018). At www.custodialinspector.justice.nsw.gov.au/Documents/use-of-force-seperation-segregation-confinement-nsw-juvenile-justice-centre.pdf; Kathryn McMillan and Megan Davis, Independent Review of Youth Detention (2017) At www.youthdetentionreview.qld.gov.au/index.html. ] 


The Commission remains concerned about the conditions of detention for children, including excessive and punitive isolation practices.
	Recommendation: Governments prohibit the use of isolation and force as punishment in juvenile justice facilities.

Recommendation: Australian governments apply recommendations from Implementing OPCAT in Australia and commence operation of all NPM bodies without delay.



	136.173 Reform the juvenile justice system in conformity with the international standards and increase the protection of children involved in penal proceedings (Poland);
Source of position: A/HRC/31/14/Add.1 - Para. 48
	Supported
	F34 Children: Juvenile justice
F31 Children: definition; general principles; protection
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- children
	Partly implemented

Australia needs to do more to rehabilitate children, rather than use punitive approaches that have been shown to be less effective in reducing recidivism. Some laws and policies continue to run counter to the principle of detention as a ‘last resort’, diversion is underutilised, a large percentage of children are detained on remand, and mandatory sentencing still applies to children in some places. 

The minimum age of criminal responsibility under federal law, as well as in all states and territories, is still 10 years of age. 

Counter-terrorism laws apply similar presumptions against bail and parole for children as for adults, and do not sufficiently account for the specific vulnerability of children.
	Recommendation: Governments raise the minimum age of criminal responsibility from 10 years to at least 14 years

Recommendation: Governments prohibit the use of isolation and force as punishment in juvenile justice facilities.

Recommendation: Government ensure the availability of diversionary programs for Indigenous peoples and expand justice reinvestment trials. Government commit adequate, ongoing funding for Indigenous legal assistance programs.  

Recommendation: Governments abolish mandatory sentencing laws and expand the use of non-custodial measures where appropriate.

	Theme: F4 Persons with disabilities
	

	136.186 Continue its efforts for a full implementation, in all levels, of the National Disability Strategy (Israel);
Source of position: A/HRC/31/14/Add.1 - Para. 39
	Supported
	F4 Persons with disabilities
A42 Institutions & policies - General
Affected persons:
- persons with disabilities
	Partly implemented

The Commission has significant concerns about the lack of focus and outcomes under the National Disability Strategy. Action plans developed for its implementation have been significantly overdue.
 
Implementation and effective monitoring of the actions in the NDS have been hampered by the lack of dedicated resources and programs. The third and final implementation plan of the current NDS has not yet been released. 
 
	Recommendation: Governments fully implement the National Disability Strategy; adopt uniform legislation prohibiting sterilisation of people with disability without their consent; and implement a nationally consistent supported decision-making framework.

	136.188 Strengthen measures concerning people with disabilities (Libya);
Source of position: A/HRC/31/14/Add.1 - Para. 39
	Supported
	F4 Persons with disabilities
A42 Institutions & policies - General
A41 Constitutional and legislative framework
Affected persons:
- persons with disabilities
	Partly implemented

As outlined in the Commission’s recent submission to the Committee on the Rights of Persons with Disabilities, there remain many rights in the CRPD which have not been incorporated into domestic laws.[footnoteRef:228] [228:  Australian Human Rights Commission, Information concerning Australia’s compliance with the Convention on the Rights of Persons with Disabilities: Australian Human Rights Commission Submission to the United Nations Committee on the Rights of Persons with disabilities (July 2019). At https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=INT%2fCRPD%2fNHS%2fAUS%2f35594&Lang=en.] 


Key areas where urgent action is needed include:
· The development of a legal framework that recognises the equal legal capacity of people with disability and enables the implementation of supports for the exercise of legal capacity. See recommendation 136.195 for more detail.
· Steps to ensure people with disability are not unlawfully or arbitrarily deprived of their liberty on the basis of disability, including in the criminal justice system. See recommendation 136.194 for more detail.
· The prohibition of the practice of sterilisation of children with disability, and adults with disability without their free, prior and informed consent. See recommendation 136.181 for more detail

The current gaps and inconsistencies in the legal protection of the rights of people with disability will continue in the absence of comprehensive human rights laws in Australia.[footnoteRef:229]  [229:  The Commission, in its submission under the Universal Periodic Review process, recommended that Australia’s human rights obligations be directly incorporated into Australian law. See: Australian Human Rights Commission, Submission under the Universal Periodic Review Process: Australia’s Second Universal Periodic Review (15 April 2015) 8 <https://www.humanrights.gov.au/submissions/australia-s-second-universal-periodic-review>. ] 


See recommendations 136.117 and 136.118.


	Recommendation: Governments fully implement the National Disability Strategy; adopt uniform legislation prohibiting sterilisation of people with disability without their consent; and implement a nationally consistent supported decision-making framework.

Recommendation: Government implement the Willing to Work report recommendations and provide services to transition people with disability into open forms of employment.

Recommendation: Government ensure that national policies to reduce violence against women and children prioritise disability.  Government implement the findings of the interim and final reports of the Royal Commission. Governments develop a national framework with a view to eliminating the use of restrictive practices. 

Recommendation: Government implement the recommendations of the Inquiry into indefinite detention of people with cognitive and psychiatric impairment in Australia. Governments adopt a human rights-based approach to mental health laws and ensure that mental health services do not violate the human rights of people with disability.


	136.189 Continue implementing legislation to address the multiple forms of discrimination on the basis of disability (Panama);
Source of position: A/HRC/31/14/Add.1 - Para. 39
	Supported
	F4 Persons with disabilities
B31 Equality & non-discrimination
A41 Constitutional and legislative framework
Affected persons:
- persons with disabilities
	Partly implemented

See recommendation 136.188.
	Recommendation: Governments fully implement the National Disability Strategy; adopt uniform legislation prohibiting sterilisation of people with disability without their consent; and implement a nationally consistent supported decision-making framework. 

Recommendation: Government reform federal discrimination laws to ensure comprehensive protection and improve effectiveness.

Recommendation: Government implement the Willing to Work report recommendations and provide services to transition people with disability into open forms of employment.

Recommendation: Government ensure that national policies to reduce violence against women and children also address  violence against women and children with disability.  Government implement the findings of the interim and final reports of the Royal Commission. Governments develop a national framework with a view to eliminating the use of restrictive practices. 

Recommendation: Government implement the recommendations of the Inquiry into indefinite detention of people with cognitive and psychiatric impairment in Australia. Governments adopt a human rights-based approach to mental health laws and ensure that mental health services do not violate the human rights of people with disability.


	136.192 Address on a priority basis to, at the administrative and legislative level, the issue of the detention of persons with disabilities who have not been convicted (Costa Rica);
Source of position: A/HRC/31/14/Add.1 - Para. 39
	Supported
	F4 Persons with disabilities
D33 Arbitrary arrest and detention
D51 Administration of justice & fair trial
A42 Institutions & policies - General
A41 Constitutional and legislative framework
D26 Conditions of detention
Affected persons:
- persons deprived of their liberty
- persons with disabilities
	Partly implemented

The Commission continues to be concerned by the Government’s lack of action in repealing legislation and withdrawing policies and practices that can lead to the indefinite detention of un-convicted people with disability.[footnoteRef:230] [230:  Voluntary commitment made by Australia: Human Rights Council, Report of the Working Group on the Universal Periodic Review: Australia, Un Doc A/HRC/31/14 (13 January 2016) [141]. At https://undocs.org/A/HRC/31/14 (viewed 20 January 2020); and Human Rights Council, Addendum: Views on Conclusions and/or Recommendations, Voluntary Commitments and Replies Presented by the State under Review, UN Doc A/HRC/31/14/Add.1 (29 February 2016) [37]. At https://www.ohchr.org/EN/HRBodies/UPR/Pages/AUIndex.aspx (viewed 20 January 2020).] 


Although the Commission welcomes the recent endorsement of the National Statement of Principles Relating to Persons Unfit to Plead or Found Not Guilty By Reason of Cognitive or Mental Health Impairment by Australian states and territories in August 2019, with the exception of South Australia, the National Principles are not implemented in state and territory legislation, policy and procedures.

	Recommendation: Government implement the recommendations of the Inquiry into indefinite detention of people with cognitive and psychiatric impairment in Australia. Governments adopt a human rights-based approach to mental health laws and ensure that mental health services do not violate the human rights of people with disability.

	Theme: F41 Persons with disabilities: definition, general principles
	

	136.191 Strengthen measures to prevent all forms of discrimination, ill-treatment or violence against persons with disabilities (Colombia);
Source of position: A/HRC/31/14/Add.1 - Para. 39
	Supported
	F41 Persons with disabilities: definition, general principles
F43 Persons with disabilities: protection against exploitation, violence and abuse
A42 Institutions & policies - General
A41 Constitutional and legislative framework
Affected persons:
- persons with disabilities
	Partly implemented

As outlined in the Commission’s recent submission to the Committee on the Rights of Persons with Disabilities, there remain many rights in the CRPD which have not been incorporated into domestic laws.[footnoteRef:231] [231:  Australian Human Rights Commission, Information concerning Australia’s compliance with the Convention on the Rights of Persons with Disabilities: Australian Human Rights Commission Submission to the United Nations Committee on the Rights of Persons with disabilities (July 2019). At https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=INT%2fCRPD%2fNHS%2fAUS%2f35594&Lang=en.] 


Regarding discrimination on the grounds of disability, the Disability Discrimination Act 1992 (Cth) (DDA) is the primary mechanism through which people with disabilities are protected from discrimination in employment, education, getting or using services, renting or buying a house or unit, and accessing public places.

The duty to make reasonable adjustments under the DDA is narrower than the reasonable accommodation duty provided by the CRPD and some judicial decisions have limited the scope of the legislation by confining the operation of key provisions.[footnoteRef:232] [232:  Sklavos v Australian College of Dermatologists [2017] FCAFC 128] 

As a priority, amendments should be made to enhance the operation of the DDA. However, the current gaps and inconsistencies in the legal protection of the rights of people with disability will continue in the absence of comprehensive human rights laws in Australia.[footnoteRef:233]  [233:  The Commission, in its submission under the Universal Periodic Review process, recommended that Australia’s human rights obligations be directly incorporated into Australian law. See: Australian Human Rights Commission, Submission under the Universal Periodic Review Process: Australia’s Second Universal Periodic Review (15 April 2015) 8 <https://www.humanrights.gov.au/submissions/australia-s-second-universal-periodic-review>. ] 



The Commission welcomes the establishment of the Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability. There remain high rates of violence against people with disability,[footnoteRef:234] in particular women and girls.[footnoteRef:235] The Commission also has significant concerns about the lack of a nationally consistent approach to eliminating the use of restrictive practices. For further detail, see recommendations 136.197 and 136.198. [234:  Australian Human Rights Commission, ‘A Future Without Violence: Quality, Safeguarding and Oversight to Prevent and Address Violence against People with Disability in Institutional Settings’ (June 2018). At https://www.humanrights.gov.au/our-work/disability-rights/publications/future-without-violence-2018 (viewed 3 January 2020). ]  [235: Australian Institute of Health and Welfare, ‘Family, Domestic and Sexual Violence in Australia: Continuing the National Story 2019’ (5 June 2019). At https://www.aihw.gov.au/reports/domestic-violence/family-domestic-sexual-violence-australia-2019/report-editions (viewed 3 January 2020). ] 

	Recommendation: Governments fully implement the National Disability Strategy; adopt uniform legislation prohibiting sterilisation of people with disability without their consent; and implement a nationally consistent supported decision-making framework.

Recommendation: Government ensure that national policies to reduce violence against women and children also address all forms of violence perpetrated against women and children with disability and include prevention and early intervention initiatives. Government implement the A Future Without Violence report. Governments develop a national framework with a view to eliminating the use of restrictive practices.

Recommendation: Government implement the recommendations of the Inquiry into indefinite detention of people with cognitive and psychiatric impairment in Australia. Governments adopt a human rights-based approach to mental health laws and ensure that mental health services do not violate the human rights of people with disability.

Recommendation: Government implement the Willing to Work report recommendations and provide services to transition people with disability into open forms of employment.

Recommendation: Government implement the recommendations of the Inquiry into indefinite detention of people with cognitive and psychiatric impairment in Australia. Governments adopt a human rights-based approach to mental health laws and ensure that mental health services do not violate the human rights of people with disability


	136.185 Provide comprehensive disability protection, with particular attention to the rights of children, while avoiding medical and political practices that affect the freedom and dignity of persons with disabilities (Holy See);
Source of position: A/HRC/31/14/Add.1 - Para. 39
	Supported
	F41 Persons with disabilities: definition, general principles
F43 Persons with disabilities: protection against exploitation, violence and abuse
F31 Children: definition; general principles; protection
E41 Right to health - General
F44 Persons with disabilities: protecting the integrity of the person
Affected persons:
- children
- persons with disabilities
	Partly implemented

See recommendations 136.198, 136.194, 136.181.
	Recommendation: Governments fully implement the National Disability Strategy; adopt uniform legislation prohibiting sterilisation of people with disability without their consent; and implement a nationally consistent supported decision-making framework.

Recommendation: Government ensure that national policies to reduce violence against women and children prioritise disability.  Government implement the findings of the interim and final reports of the Royal Commission. Governments develop a national framework with a view to eliminating the use of restrictive practices. 

Recommendation: Government implement the recommendations of the Inquiry into indefinite detention of people with cognitive and psychiatric impairment in Australia. Governments adopt a human rights-based approach to mental health laws and ensure that mental health services do not violate the human rights of people with disability.

Recommendation: Government reform federal discrimination laws to ensure comprehensive protection and improve effectiveness.

	Theme: F45 Persons with disabilities: independence, inclusion
	

	136.190 Continue to promote and support programmes such as the Jobs Access Gateway to equip persons with disabilities with the appropriate skills to secure gainful employment (Singapore);
Source of position: A/HRC/31/14/Add.1 - Para. 39
	Supported
	F45 Persons with disabilities: independence, inclusion
E31 Right to work
A42 Institutions & policies - General
Affected persons:
- persons with disabilities
	Partly implemented

The Commission is concerned by the lack of substantial progress in improving the rates of labour force participation and employment for people with disability.[footnoteRef:236] [236: Australian Bureau of Statistics, Disability, Ageing and Carers, Australia: Summary of Findings, 2018 (24 October 2019). At https://www.abs.gov.au/ausstats/abs@.nsf/mf/4430.0.] 

	Recommendation: Government implement the Willing to Work report recommendations and provide services to transition people with disability into open forms of employment.

Recommendation: Governments fully implement the National Disability Strategy; adopt uniform legislation prohibiting sterilisation of people with disability without their consent; and implement a nationally consistent supported decision-making framework.

	Theme: G1 Members of minorities
	

	136.126 Revise laws and policies to recognize and protect the rights of the minorities, including Indigenous People (Islamic Republic of Iran);
Source of position: A/HRC/31/14/Add.1 - Para. 22
	Supported
	G1 Members of minorities
B31 Equality & non-discrimination
A42 Institutions & policies - General
B32 Racial discrimination
A41 Constitutional and legislative framework
G3 Indigenous peoples
Affected persons:
- Indigenous peoples
- minorities/ racial, ethnic, linguistic, religious or descent-based groups
	Partly implemented

Minority groups and indigenous peoples are often a priority area for action in various national frameworks and action plans. However, there is concern that there is insufficient engagement and participation of Indigenous peoples in designing services that relate to their circumstances. Minority groups such as Muslim communities also experience distinct challenges with insufficient supports from the government to address these.
	Recommendation: Government support social cohesion, community harmony and national unity initiatives underpinned by accurate data. Government fund a new national anti-racism strategy.

Recommendation: Government develop a national program to implement UNDRIP and schedule it to the definition of human rights in the Human Rights (Parliamentary Scrutiny) Act 2011 (Cth).

	Theme: G3 Indigenous peoples
	

	136.78 Continue to promote and strengthen the rights of Indigenous peoples (Djibouti);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Supported
	G3 Indigenous peoples
Affected persons:
- Indigenous peoples
	Partly implemented

Aboriginal and Torres Strait Islander peoples continue to face systemic and structural barriers to the realisation of their human rights. Significant inequalities exist in many areas including health, education, housing and justice.

Indigenous peoples enjoy similar legal protections of human rights (for example from racial discrimination) to other Australians. However, the Commission remains concerned that there are significant additional measures required to ensure equitable outcomes and strengthen the rights of Aboriginal and Torres Strait Islander peoples, including:
· Participatory processes to involve Aboriginal and Torres Strait Islander peoples in decision making about issues that affect them
· Restitution, truth telling and treaty-based processes to address the historic inequities created through the colonisation of Indigenous lands
· Structural reform to service delivery to ensure services are accessible, suitable, culturally appropriate and take a wholistic approach
· Removal of discriminatory provisions in the Australian Constitution

More agency must be afforded to Aboriginal and Torres Strait Islander peoples to take part in decision making processes and to design the type and quality of services they need. 


	Recommendation: Government support a national voice to Parliament for Indigenous peoples, and ensure the informed consent of Indigenous peoples in all decision making that affects them. Government sets timetable for achieving reform of the Constitution to remove capacity for racial discrimination. 

Recommendation: Government implements shared decision making and partnerships with Aboriginal and Torres Strait Islander peoples through the Closing the Gap strategy, and commit to funding and actions to achieve targets by 2031. 

Recommendation: Government implement the recommendations of the Wiyi Yani U Thangani report, including by developing a National Action Plan for Aboriginal and Torres Strait Islander women and girls.

Recommendation: The Government implement the recommendations of the ALRC’s Connection to Country report.

Recommendation: Governments urgently prioritise early intervention programs to prevent children entering child protection systems. Governments fully implement the Aboriginal and Torres Strait Islander Child Placement Principle.

Recommendation: Government provide support to implement the cross-curriculum priority on ‘Aboriginal and Torres Strait Islander histories and cultures’ and ensure availability of bilingual education.

Recommendation: Government ensure the availability of diversionary programs for Indigenous peoples and expand justice reinvestment trials. Government commit adequate, ongoing funding for Indigenous legal assistance programs. 

	136.79 Continue its efforts to guarantee the human rights of Indigenous peoples (Holy See);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Supported
	G3 Indigenous peoples
Affected persons:
- Indigenous peoples
	Partly implemented

See recommendation 136.78
	See recommendations above at 136.78

	136.125 Continue to address the problem associated with racial discrimination and policy disparities against indigenous persons (Nigeria);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Supported
	G3 Indigenous peoples
A42 Institutions & policies - General
B32 Racial discrimination
G1 Members of minorities
Affected persons:
- Indigenous peoples
- minorities/ racial, ethnic, linguistic, religious or descent-based groups
	Partly implemented

Aboriginal and Torres Strait Islander peoples enjoy similar legal protections of their rights as other Australians, including under the Racial Discrimination Act 1975 (Cth). 

However the Commission remains concerned that there has not been a concerted effort to implement UNDRIP, discriminatory provisions against Aboriginal and Torres Strait Islander peoples remain in the constitution and legislative processes to enable the participation of Aboriginal and Torres Strait Islander peoples in decisions affecting them remain slow.

As highlighted in recommendations 136.78 and 136.103, more needs to be done to ensure policies are designed in partnership with Aboriginal and Torres Strait Islander peoples to ensure they contribute to equitable outcomes.

	Recommendation: Government support a national voice to Parliament for Indigenous peoples, and ensure the informed consent of Indigenous peoples in all decision making that affects them. Government sets timetable for achieving reform of the Constitution to remove capacity for racial discrimination. 

Recommendation: Government implements shared decision making and partnerships with Aboriginal and Torres Strait Islander peoples through the Closing the Gap strategy, and commit to funding and actions to achieve targets by 2031. 

Recommendation: Government implement the recommendations of the Wiyi Yani U Thangani report, including by developing a National Action Plan for Aboriginal and Torres Strait Islander women and girls.


	136.87 Continue to support indigenous institutions that bring cohesion to communities, such as the National Congress of the First Peoples of Australia (Peru);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Supported
	G3 Indigenous peoples
A42 Institutions & policies - General
D7 Right to participation in public affairs and right to vote
Affected persons:
- Indigenous peoples
	Partly implemented

The Commission acknowledges the partnership agreement between the Coalition of Peaks, the Commonwealth Government, state and territory governments and the Australian Local Government Association in 2019 to form the Joint Council on Closing the Gap. For more detail on Closing the Gap see recommendation 136.103.

There are currently consultations about better engagement with Indigenous peoples at the national and regional levels, however these are yet to be implemented.

Funding has ceased for the National Congress of Australia’s First Peoples. The Uluru Declaration from the heart proposes a new National Voice to Parliament, which the government has not supported to date.
	Recommendation: Government support a national voice to Parliament for Indigenous peoples, and ensure the informed consent of Indigenous peoples in all decision making that affects them. Government sets timetable for achieving reform of the Constitution to remove capacity for racial discrimination. 

Recommendation: Government implements shared decision making and partnerships with Aboriginal and Torres Strait Islander peoples through the Closing the Gap strategy, and commit to funding and actions to achieve targets by 2031.

	136.88 Take necessary measures to ensure consultation and participation of indigenous peoples in the processes of the elaboration of public policies that is of interest to them (Paraguay);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Supported
	G3 Indigenous peoples
A42 Institutions & policies - General
D7 Right to participation in public affairs and right to vote
Affected persons:
- Indigenous peoples
	Partly implemented

The Commission has significant concerns about the limited engagement with Indigenous peoples in policy development, service delivery and the making of laws, especially through their freely chosen representatives. 

Though there have been limited developments to increasing the participation of Aboriginal and Torres Strait Islander peoples in relevant policy making processes, including through the co-design process for the Indigenous ‘voice’ and the ‘Closing the Gap’ partnership with the Coalition of Peaks, much more must be done.
	Recommendation: Government support a national voice to Parliament for Indigenous peoples, and ensure the informed consent of Indigenous peoples in all decision making that affects them. Government sets timetable for achieving reform of the Constitution to remove capacity for racial discrimination. 

Recommendation: Government implements shared decision making and partnerships with Aboriginal and Torres Strait Islander peoples through the Closing the Gap strategy, and commit to funding and actions to achieve targets by 2031.

	136.89 Ensure adequate consultations with indigenous peoples in the formulation of policies affecting them (India);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Supported
	G3 Indigenous peoples
A42 Institutions & policies - General
D7 Right to participation in public affairs and right to vote
Affected persons:
- Indigenous peoples
	Partly implemented

See recommendation 136.88 above.
	Recommendation: Government support a national voice to Parliament for Indigenous peoples, and ensure the informed consent of Indigenous peoples in all decision making that affects them. Government sets timetable for achieving reform of the Constitution to remove capacity for racial discrimination. 

Recommendation: Government implements shared decision making and partnerships with Aboriginal and Torres Strait Islander peoples through the Closing the Gap strategy, and commit to funding and actions to achieve targets by 2031. 

Recommendation: Government support pathways to improve the representation of cultural diversity within Australian leadership. 


	136.136 Protect the rights of indigenous peoples, peasants and other people working in rural areas (Plurinational State of Bolivia);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Supported
	G3 Indigenous peoples
B31 Equality & non-discrimination
B32 Racial discrimination
G1 Members of minorities
H4 Persons living in rural areas
Affected persons:
- Indigenous peoples
- persons living in rural areas
- minorities/ racial, ethnic, linguistic, religious or descent-based groups
	Partly implemented

People living in rural and remote communities, including Aboriginal and Torres Strait Islander people, experience disparities in the enjoyment of rights and access to services.

Various strategies are in place to address this disparity, however more must be done to focus on issues of concern such as mental health, physical health and access to education. The design of these strategies should be done in meaningful partnership with those accessing the services.
	Recommendation: Government support a national voice to Parliament for Indigenous peoples, and ensure the informed consent of Indigenous peoples in all decision making that affects them. Government sets timetable for achieving reform of the Constitution to remove capacity for racial discrimination. 

Recommendation: Government implements shared decision making and partnerships with Aboriginal and Torres Strait Islander peoples through the Closing the Gap strategy, and commit to funding and actions to achieve targets by 2031. 

Recommendation: Government implement the recommendations of the Wiyi Yani U Thangani report, including by developing a National Action Plan for Aboriginal and Torres Strait Islander women and girls.

	136.106 Take legislative measures to continue to guarantee rights and equal treatment for the indigenous people in order to ensure national cohesion and social harmony (Angola);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Supported
	G3 Indigenous peoples
B32 Racial discrimination
A41 Constitutional and legislative framework
G1 Members of minorities
Affected persons:
- Indigenous peoples
- minorities/ racial, ethnic, linguistic, religious or descent-based groups
	Partly implemented

See recommendation 136.125
	Recommendation: Government develop a national program to implement UNDRIP and schedule it to the definition of human rights in the Human Rights (Parliamentary Scrutiny) Act 2011 (Cth).

Recommendation: Government support a national voice to Parliament for Indigenous peoples, and ensure the informed consent of Indigenous peoples in all decision making that affects them. Government sets timetable for achieving reform of the Constitution to remove capacity for racial discrimination. 

Recommendation: The Government implement the recommendations of the ALRC’s Connection to Country report.

	136.81 Strengthen measures to eliminate discrimination against persons belonging to indigenous populations (France);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Supported
	G3 Indigenous peoples
B32 Racial discrimination
G1 Members of minorities
Affected persons:
- Indigenous peoples
- minorities/ racial, ethnic, linguistic, religious or descent-based groups
	Partly implemented

Aboriginal and Torres Strait Islander peoples enjoy similar legal protections of their rights as other Australians, including under the Racial Discrimination Act 1975 (Cth).

However, Aboriginal and Torres Strait Islander peoples continue to be particularly affected by racial discrimination, including institutional racism. In 2018, 43% of Aboriginal or Torres Strait Islander respondents experienced at least one form of racism in the past six months.[footnoteRef:237] 21% of all complaints to the Commission under the Racial Discrimination Act 1975 (Cth) were lodged by Aboriginal people.[footnoteRef:238]  [237:  Reconciliation Australia, 2018 Australian Reconciliation Barometer. At https://www.reconciliation.org.au/wp-content/uploads/2019/02/final_full_arb-full-report-2018.pdf.]  [238:  Australian Human Rights Commission, 2018-19 Complaint statistics (2019) 12. At https://www.humanrights.gov.au/sites/default/files/2019-10/AHRC_AR_2018-19_Stats_Tables_%28Final%29.pdf. ] 


Since the last UPR process, minimal progress has been made on the implementation of measures to further address discrimination against Aboriginal and Torres Strait Islander peoples in policy settings. 

Provisions that allow for racial discrimination against Aboriginal and Torres Strait Islander peoples remain in the constitution.

Aboriginal and Torres Strait Islander peoples also continue to disproportionately face adverse health and justice outcomes. Progress on measures to enable the participation of Aboriginal and Torres Strait Islander peoples in decision making remains slow.

	Recommendation: Government support a national voice to Parliament for Indigenous peoples, and ensure the informed consent of Indigenous peoples in all decision making that affects them. Government sets timetable for achieving reform of the Constitution to remove capacity for racial discrimination. 

Recommendation: Government reform federal discrimination laws to ensure comprehensive protection and improve effectiveness.

Recommendation: Government implements shared decision making and partnerships with Aboriginal and Torres Strait Islander peoples through the Closing the Gap strategy, and commit to funding and actions to achieve targets by 2031. 

Recommendation: Government implement the recommendations of the Wiyi Yani U Thangani report, including by developing a National Action Plan for Aboriginal and Torres Strait Islander women and girls.

Recommendation: Governments urgently prioritise early intervention programs to prevent children entering child protection systems. Governments fully implement the Aboriginal and Torres Strait Islander Child Placement Principle.

Recommendation: Government ensure the availability of diversionary programs for Indigenous peoples and expand justice reinvestment trials. Government commit adequate, ongoing funding for Indigenous legal assistance programs.  

Recommendation: Government support social cohesion, community harmony and national unity initiatives underpinned by accurate data. Government fund a new national anti-racism strategy.


	136.205 Increase efforts to reduce the imprisonment of indigenous Australians (Uruguay);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Supported
	G3 Indigenous peoples
D51 Administration of justice & fair trial
D26 Conditions of detention
Affected persons:
- Indigenous peoples
- persons deprived of their liberty
	Partly implemented

Since Australia’s last UPR cycle, reviews have been conducted to look at the imprisonment rate of Indigenous peoples and identify strategies about what can be done differently. These included the Australian Law Reform Commission’s Pathways to Justice Report on over-representation of Indigenous peoples in the criminal justice system and the Royal Commission into the detention and protection of children in the Northern Territory.

The recommendations of these reviews have not been fully implemented and rates of incarceration have not improved.

	Recommendation: Government ensure the availability of diversionary programs for Indigenous peoples and expand justice reinvestment trials. Government commit adequate, ongoing funding for Indigenous legal assistance programs. 

Recommendation: Governments abolish mandatory sentencing laws and expand the use of non-custodial measures where appropriate.

	136.204 Continue to work, in partnership with Aboriginal and Torres Strait Islander communities, to reduce indigenous incarceration rates (Ireland);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Supported
	G3 Indigenous peoples
D51 Administration of justice & fair trial
D7 Right to participation in public affairs and right to vote
D26 Conditions of detention
Affected persons:
- Indigenous peoples
- persons deprived of their liberty
	Partly implemented

In 2017, the Government commissioned the Australian Law Reform Commission’s Pathways to Justice Report on over-representation of Indigenous peoples in the criminal justice system and the Royal Commission into the detention and protection of children in the Northern Territory. Both made recommendations to ensure effective engagement with Indigenous communities about addressing incarceration rates. These recommendations have not been fully implemented to date.

The Commission welcomes recent amendments to Western Australia’s unpaid fines regime. Previously, individuals who were unable or unwilling to pay fines could have their licenses suspended or be arrested and imprisoned. The Pathways to Justice Report identified the Western Australian system as ‘particularly arduous for Aboriginal and Torres Strait Islander peoples, especially women’.[footnoteRef:239] [239:  Australian Law Reform Commission, Pathways to Justice—An Inquiry into the Incarceration Rate of Aboriginal and Torres Strait Islander Peoples: Final Report (2018) 12.24. At https://www.alrc.gov.au/publication/pathways-to-justice-inquiry-into-the-incarceration-rate-of-aboriginal-and-torres-strait-islander-peoples-alrc-report-133/] 

	Recommendation: Government ensure the availability of diversionary programs for Indigenous peoples and expand justice reinvestment trials. Government commit adequate, ongoing funding for Indigenous legal assistance programs.

Recommendation: Governments abolish mandatory sentencing laws and expand the use of non-custodial measures where appropriate.


	136.112 Intensify efforts in enhancing the rights of Indigenous Australians: by addressing the underlying causes of their plight, by providing opportunities in health, education, housing and employment; and addressing the high rate of their incarceration in prison (Kenya);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Supported
	G3 Indigenous peoples
D51 Administration of justice & fair trial
E31 Right to work
E41 Right to health - General
D26 Conditions of detention
E51 Right to education - General
E23 Right to adequate housing
Affected persons:
- Indigenous peoples
- persons deprived of their liberty
	Partly implemented

As outlined in recommendations 136.205, 136.81, 136.104 and 136.96, while limited progress has been made towards the realisation of the rights of Aboriginal and Torres Strait Islander peoples, many gaps remain. Discrepancies persist in the areas of health, education, housing and justice. Aboriginal and Torres Strait Islander peoples continue to face much higher rates of homelessness and unstable or overcrowded housing.[footnoteRef:240] [240:  Australian Institute of Health and Welfare, Aboriginal and Torres Strait Islander people: a focus report on housing and homelessness (March 2019). At https://www.aihw.gov.au/getmedia/1654e011-dccb-49d4-bf5b-09c4607eecc8/aihw-hou-301.pdf.aspx?inline=true.] 

	Recommendation: Government implements shared decision making and partnerships with Aboriginal and Torres Strait Islander peoples through the Closing the Gap strategy, and commit to funding and actions to achieve targets by 2031.

	136.101 Eliminate the disparities in access to services by Aboriginal and Torres Strait Islander children and their families, especially by reviewing the Australian birth registration process in order to ensure that all children are registered at birth (Poland);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Supported
	G3 Indigenous peoples
D6 Rights related to name, identity, nationality
B32 Racial discrimination
F31 Children: definition; general principles; protection
G1 Members of minorities
Affected persons:
- children
- Indigenous peoples
- minorities/ racial, ethnic, linguistic, religious or descent-based groups
	Partly implemented

More must be done to ensure equitable access to culturally appropriate and suitable services for Aboriginal and Torres Strait Islander Peoples. 

The Commission’s Wiyi Yani U Thangani Project identified a range of concerns with the current way services are currently provided to Indigenous peoples, including a lack of accountability for mainstream organisations delivering services to Aboriginal and Torres Strait Islander communities, a lack of transparency and coordination, and gaps in services.

The Commission remains concerned about the under-registration of births to Aboriginal and Torres Strait Islander mothers, particularly in rural and remote areas.[footnoteRef:241]  [241:  See, for example in Queensland: Queensland Ombudsman, The Indigenous Birth Registration Report: An investigation into the under-registration of Indigenous births in Queensland (June 2018) vii. At https://www.ombudsman.qld.gov.au/improve-public-administration/reports-and-case-studies/investigative-reports/the-indigenous-birth-registration-report; Recommendations: 136.101, 136.102 and 136.171.] 


	Recommendation: Government implements shared decision making and partnerships with Aboriginal and Torres Strait Islander peoples through the Closing the Gap strategy, and commit to funding and actions to achieve targets by 2031.

	136.102 Continue strengthening the efforts in promoting and protecting non-racial discriminatory policy and specifically also ensure that Aboriginal children have access to birth registration (Timor-Leste);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Supported
	G3 Indigenous peoples
D6 Rights related to name, identity, nationality
B32 Racial discrimination
F31 Children: definition; general principles; protection
G1 Members of minorities
Affected persons:
- children
- Indigenous peoples
- minorities/ racial, ethnic, linguistic, religious or descent-based groups
	Partly implemented 

See recommendations 136.101 and 136.81.
	Recommendation: Government support a national voice to Parliament for Indigenous peoples, and ensure the informed consent of Indigenous peoples in all decision making that affects them. Government sets timetable for achieving reform of the Constitution to remove capacity for racial discrimination. 

	136.171 Further strengthen efforts towards birth registration for all, with a view to encouraging access to relevant procedures (Turkey);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Supported
	G3 Indigenous peoples
D6 Rights related to name, identity, nationality
F31 Children: definition; general principles; protection
Affected persons:
- general
- children
- Indigenous peoples
	Partly implemented 

See recommendation 136.101
	

	136.100 Take effective legislative and practical measures for the comprehensive protection and promotion of civil, social, economic and cultural rights of indigenous peoples (Uzbekistan);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Supported
	G3 Indigenous peoples
E1 Economic, social & cultural rights - general measures of implementation
A42 Institutions & policies - General
A41 Constitutional and legislative framework
D1 Civil & political rights - general measures of implementation
Affected persons:
- Indigenous peoples
	Partly implemented

While limited progress has been made, many gaps remain in the realisation of the economic, cultural, civil and social rights of Aboriginal and Torres Strait Islander peoples. See recommendations 136.81, 136.205, 136.104 and 136.96 for further detail. 
	Recommendation: Government support a national voice to Parliament for Indigenous peoples, and ensure the informed consent of Indigenous peoples in all decision making that affects them. Government sets timetable for achieving reform of the Constitution to remove capacity for racial discrimination. 

Recommendation: Government implements shared decision making and partnerships with Aboriginal and Torres Strait Islander peoples through the Closing the Gap strategy, and commit to funding and actions to achieve targets by 2031.


	136.104 Ensure that Aboriginal and other indigenous communities are accorded equal access to services including to judicial remedies for discrimination and racism (Rwanda);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Supported
	G3 Indigenous peoples
E1 Economic, social & cultural rights - general measures of implementation
B32 Racial discrimination
B51 Right to an effective remedy
D1 Civil & political rights - general measures of implementation
G1 Members of minorities
E41 Right to health - General
E51 Right to education - General
Affected persons:
- Indigenous peoples
- judges, lawyers and prosecutors
- minorities/ racial, ethnic, linguistic, religious or descent-based groups
	Partly implemented

There remain ongoing concerns about funding for Indigenous legal services and Indigenous women’s family violence services, which provide legal assistance for Indigenous peoples to access judicial remedies.
	Recommendation: Government implements shared decision making and partnerships with Aboriginal and Torres Strait Islander peoples through the Closing the Gap strategy, and commit to funding and actions to achieve targets by 2031.

Recommendation: Government implement the recommendations of the Wiyi Yani U Thangani report, including by developing a National Action Plan for Aboriginal and Torres Strait Islander women and girls.

	136.103 Step up efforts to address the economic and social inequalities affecting the indigenous peoples (Luxembourg);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Supported
	G3 Indigenous peoples
E1 Economic, social & cultural rights - general measures of implementation
B32 Racial discrimination
G1 Members of minorities
Affected persons:
- Indigenous peoples
- minorities/ racial, ethnic, linguistic, religious or descent-based groups
	Partly implemented

The Closing the Gap strategy aims to “close the gap” between Indigenous and non-Indigenous Australians across a range of key life outcome indicators. In 2020, only two of the seven targets – early childhood education and Year 12 or equivalent attainment – are on track to be met by 2031.[footnoteRef:242] Other areas such as employment and school attendance have not seen improvements.[footnoteRef:243] Preventable deaths from treatable conditions, high youth suicide rates and perpetual deaths in custody have ensured the life expectancy gap persists.[footnoteRef:244]  [242:  Commonwealth of Australia, Department of the Prime Minister and Cabinet, Closing the Gap 2020 Report (February 2020). At https://ctgreport.niaa.gov.au/.]  [243:  Commonwealth of Australia, Department of the Prime Minister and Cabinet, Closing the Gap 2020 Report (February 2020). At https://ctgreport.niaa.gov.au/.]  [244:  Close the Gap, Close the Gap Report: Our Choices, Our Voices (2019). At https://www.humanrights.gov.au/our-work/aboriginal-and-torres-strait-islander-social-justice/publications/close-gap-report-our. ] 


The Commission welcomes the Partnership Agreement entered into in 2019 between Aboriginal and Torres Strait Islander peak bodies (the Coalition of the Peaks) and COAG – the peak intergovernmental forum in Australia – to address the power disparity in decision-making and work together as equal partners for the first time on Closing the Gap. 

The 2020 Report from the Close the Gap Campaign ‘We Nurture our Culture for our Future, and our Culture Nurtures us’ highlights how Aboriginal and Torres Strait Islander empowerment is critical to wellbeing and the realisation of human rights. It recognised the interconnected relationships between cultural expression, connection to country, family, kinship, community, and self determination and their subsequent connection with reaching equitable outcomes in health, education, justice and community safety.

	Recommendation: Government implements shared decision making and partnerships with Aboriginal and Torres Strait Islander peoples through the Closing the Gap strategy, and commit to funding and actions to achieve targets by 2031.

Recommendation: Government implement the recommendations of the Wiyi Yani U Thangani report, including by developing a National Action Plan for Aboriginal and Torres Strait Islander women and girls.




	136.93 Continue to work towards closing the existing gaps in the protection of human rights and the promotion of welfare for indigenous peoples in order to achieve sustainable economic and social development (Thailand);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Supported
	G3 Indigenous peoples
E1 Economic, social & cultural rights - general measures of implementation
B41 Right to development
E24 Right to social security
E21 Right to an adequate standard of living - general
Affected persons:
- Indigenous peoples
	Partly implemented

See recommendations 136.103, 136.81 and 136.78
	Recommendation: Government train public servants to ensure that statements of compatibility are of a consistently high standard and that the views of the PJCHR are fully considered prior to enacting legislation.

Recommendation: Government support a national voice to Parliament for Indigenous peoples, and ensure the informed consent of Indigenous peoples in all decision making that affects them. Government sets timetable for achieving reform of the Constitution to remove capacity for racial discrimination. 

Recommendation: Government implements shared decision making and partnerships with Aboriginal and Torres Strait Islander peoples through the Closing the Gap strategy, and commit to funding and actions to achieve targets by 2031.

	136.127 Continue to address inequalities affecting human rights in the areas of health, education, employment and income that disproportionately affect indigenous peoples and other minority groups (New Zealand);
Source of position: A/HRC/31/14/Add.1 - Para. 22, 28, 65
	Supported
	G3 Indigenous peoples
E1 Economic, social & cultural rights - general measures of implementation
E31 Right to work
G1 Members of minorities
E41 Right to health - General
E21 Right to an adequate standard of living - general
E51 Right to education - General
Affected persons:
- Indigenous peoples
- minorities/ racial, ethnic, linguistic, religious or descent-based groups
	Partly implemented

See recommendation 136.103


	Recommendation: Government implements shared decision making and partnerships with Aboriginal and Torres Strait Islander peoples through the Closing the Gap strategy, and commit to funding and actions to achieve targets by 2031.


	136.105 Continue strengthening the access mechanisms to social services for the Aboriginal and Torres Strait Islander children (Timor-Leste);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Supported
	G3 Indigenous peoples
E1 Economic, social & cultural rights - general measures of implementation
E41 Right to health - General
E24 Right to social security
E51 Right to education - General
Affected persons:
- children
- Indigenous peoples
	Partly implemented

See recommendation 136.166 
	Recommendation: Government implements shared decision making and partnerships with Aboriginal and Torres Strait Islander peoples through the Closing the Gap strategy, and commit to funding and actions to achieve targets by 2031.

Recommendation: Government expand human rights education in all areas of the public sector, particularly for those working with children and in the administration of justice and places of detention; and incorporate human rights more fully in the national school curriculum.

	136.92 Implement policies oriented to the development of remote communities and ensure the full enjoyment of economic, social and cultural rights of indigenous peoples interested in remaining in their land of origin (Mexico);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Supported
	G3 Indigenous peoples
E1 Economic, social & cultural rights - general measures of implementation
E7 Cultural rights
E41 Right to health - General
E6 Rights to protection of property; financial credit
E51 Right to education - General
Affected persons:
- Indigenous peoples
	Partly implemented

See recommendations 136.103, 136.99 and 136.78

	Recommendation: The Government implement the recommendations of the ALRC’s Connection to Country report.

Recommendation: Government implement the recommendations of the Wiyi Yani U Thangani report, including by prioritising culturally safe, community controlled and holistic services.

	136.99 Make further efforts to protect and promote the human rights of indigenous people, including the taking of measures to address the issue of poverty among them (Japan);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Supported
	G3 Indigenous peoples
E21 Right to an adequate standard of living - general
Affected persons:
- Indigenous peoples
	Partly implemented

The Commission continues to be concerned about the inadequacy of policies and programs to address poverty amongst Aboriginal and Torres Strait Islander peoples. The Commission has raised concerns that some social security policies infringe on human rights and potentially discriminate against Aboriginal and Torres Strait Islander peoples.

The Cashless Debit Card (CDC) has been trialled in areas with a high proportion of Indigenous people in Western Australia, South Australia and Queensland. The CDC restricts most of a recipient’s social welfare income so it may only be spent on specific goods and services. The Commission is concerned that income management of this kind can breach rights to social security, the right to private life, the right to equality and non-discrimination.[footnoteRef:245] [245:  Australian Human Rights Commission, Submission to the Senate Inquiry into Social Security (Administration) Amendment (Income Management to Cashless Debit Card Transition) Bill 2019 (2 October 2019). At https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Community_Affairs/CashlessCardTransition/Submissions.] 


There are also concerns about the Community Development Program which involves around 30,000 participants, the majority of whom are Aboriginal and Torres Strait Islander people. The Commission is concerned that the program imposes obligations and compliance requirements on social security recipients in remote areas that exceed those placed on other recipients. This raises concerns about the right to non-discrimination within the right to social security.[footnoteRef:246] [246:  Australian Human Rights Commission, Submission to the Senate Community Affairs Legislation Committee on the Social Security Legislation Amendments (Community Development Program) Bill 2018 (26 September 2018). At https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Community_Affairs/CommunityDevelopmentPro/Submissions.] 


More agency must be afforded to Aboriginal and Torres Strait Islander peoples to take part in decision making processes and to design the type and quality of services and policies they need. 

	Recommendation: Government implements shared decision making and partnerships with Aboriginal and Torres Strait Islander peoples through the Closing the Gap strategy, and commit to funding and actions to achieve targets by 2031.


Recommendation: Government support a national voice to Parliament for Indigenous peoples, and ensure the informed consent of Indigenous peoples in all decision making that affects them. Government sets timetable for achieving reform of the Constitution to remove capacity for racial discrimination. 

Recommendation: Government implement the recommendations of the Wiyi Yani U Thangani report, including by prioritising culturally safe, community controlled and holistic services.

	136.97 Continue making progress in the implementation of the Indigenous Advancement Strategy to promote better opportunities in the areas of education, health and employment for indigenous communities (Colombia);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Supported
	G3 Indigenous peoples
E31 Right to work
A42 Institutions & policies - General
E41 Right to health - General
E51 Right to education - General
Affected persons:
- Indigenous peoples
	Partly implemented

Through the Indigenous Advancement Strategy (IAS), the Australian Government funds and delivers targeted services for Aboriginal and Torres Strait Islander people. The strategy places focus on education, employment and economic development, and community and home safety.

The Commission has concerns about the implementation of the IAS, including about the transparency of funding processes, the competition for funding between large non-Indigenous run NGOs and smaller Aboriginal and Torres Strait Islander controlled organisations, and the adequacy of services to meet the needs of communities.
 
	Recommendation: Government implement the recommendations of the Wiyi Yani U Thangani report, including by developing a National Action Plan for Aboriginal and Torres Strait Islander women and girls.

Recommendation: Government implements shared decision making and partnerships with Aboriginal and Torres Strait Islander peoples through the Closing the Gap strategy, and commit to funding and actions to achieve targets by 2031.



	136.98 Continue its efforts in closing the gap between indigenous and non-indigenous Australians in health, education, employment opportunities and access to justice (Malaysia);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Supported
	G3 Indigenous peoples
E31 Right to work
B32 Racial discrimination
B51 Right to an effective remedy
G1 Members of minorities
E41 Right to health - General
E51 Right to education - General
Affected persons:
- Indigenous peoples
- minorities/ racial, ethnic, linguistic, religious or descent-based groups
	Partly implemented

See recommendations 136.103, 136.99 and 136.78
	Recommendation: Government implements shared decision making and partnerships with Aboriginal and Torres Strait Islander peoples through the Closing the Gap strategy, and commit to funding and actions to achieve targets by 2031.

Recommendation: Government implement the recommendations of the Wiyi Yani U Thangani report, including by developing a National Action Plan for Aboriginal and Torres Strait Islander women and girls.

	136.94 Continue ongoing efforts to close the gaps in opportunities between indigenous and non-indigenous Australians (Italy);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Supported
	G3 Indigenous peoples
E31 Right to work
B32 Racial discrimination
G1 Members of minorities
E41 Right to health - General
E51 Right to education - General
Affected persons:
- Indigenous peoples
- minorities/ racial, ethnic, linguistic, religious or descent-based groups
	Partly implemented

See recommendations 136.103, 136.99 and 136.78
	Recommendation: Government implements shared decision making and partnerships with Aboriginal and Torres Strait Islander peoples through the Closing the Gap strategy, and commit to funding and actions to achieve targets by 2031.

	136.107 Take immediate measures to ensure that the indigenous people of Australia have access to health services, education, and to full employment opportunities (Maldives);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Supported
	G3 Indigenous peoples
E31 Right to work
E41 Right to health - General
E51 Right to education - General
Affected persons:
- Indigenous peoples
- media
	Partly implemented

See recommendations 136.103, 136.99 and 136.78
	Recommendation: Government implements shared decision making and partnerships with Aboriginal and Torres Strait Islander peoples through the Closing the Gap strategy, and commit to funding and actions to achieve targets by 2031.

Recommendation: Government implement the recommendations of the Wiyi Yani U Thangani report, including by developing a National Action Plan for Aboriginal and Torres Strait Islander women and girls.

	136.110 Continue to implement indigenous education reforms (Slovakia);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Supported
	G3 Indigenous peoples
E51 Right to education - General
Affected persons:
- Indigenous peoples
	Partly implemented

See recommendations 136.211 and 136.111
	Recommendation: Government implements shared decision making and partnerships with Aboriginal and Torres Strait Islander peoples through the Closing the Gap strategy, and commit to funding and actions to achieve targets by 2031.

Recommendation: Government provide support to implement the cross-curriculum priority on ‘Aboriginal and Torres Strait Islander histories and cultures’ and ensure availability of bilingual education.

	136.114 Continue concerted efforts for the preservation of the cultural and linguistic identity of Indigenous peoples (Greece);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Supported
	G3 Indigenous peoples
E7 Cultural rights
Affected persons:
- Indigenous peoples
	Partly implemented

Australia and the Torres Strait Islands are home to diverse Indigenous cultures, knowledge systems and languages. These traditional knowledges are incredibly significant and Aboriginal and Torres Strait Islander peoples must be adequately supported to preserve them following the interruption of colonisation and its ongoing ramifications.

Some programs exist across Australia to enable the preservation of Aboriginal languages. For example, the NSW Department of Education is working with Aboriginal communities to implement language programs in some NSW schools for Indigenous and non-Indigenous students.[footnoteRef:247] [247:  Department of Education (NSW), Aboriginal Language Programs in Public Schools NSW (4 December 2019). At https://education.nsw.gov.au/teaching-and-learning/aec/language-culture-and-communities/aboriginal-language-programs-in-public-schools-nsw.] 


However, more must be done to make formal education culturally inclusive, to ensure Aboriginal and Torres Strait Islander peoples feel that their language and traditional knowledge is valuable and valued and to support communities to preserve their cultures.

	Recommendation: Government provide support to implement the cross-curriculum priority on ‘Aboriginal and Torres Strait Islander histories and cultures’ and ensure availability of bilingual education.

Recommendation: Government support a national voice to Parliament for Indigenous peoples, and ensure the informed consent of Indigenous peoples in all decision making that affects them. Government sets timetable for achieving reform of the Constitution to remove capacity for racial discrimination. 

Recommendation: The Government implement the recommendations of the ALRC’s Connection to Country report.

	136.115 Take further efforts to protect the special cultures of the indigenous people and enhance protection to the cultural archaeology (Iraq);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Supported
	G3 Indigenous peoples
E7 Cultural rights
Affected persons:
- Indigenous peoples
	Partly implemented

See recommendation 136.114 about the preservation of Aboriginal and Torres Strait Islander languages and cultures.

As with traditional knowledges and languages, colonisation has had a significant impact on the ability of Aboriginal and Torres Strait Islander peoples to care for their country and cultural sites of significance.

Some programs exist to support Aboriginal and Torres Strait Islander peoples to care for their country. These include Indigenous Ranger programs funded through the Australian Government which employ Indigenous people to care for the environment and heritage sites. The Commission welcomes funding commitments by the government to support these programs into the future.[footnoteRef:248] [248:  The Hon Ken Wyatt AM MP, ‘Funding Certainty for Indigenous Rangers’ (Media Release, 10 March 2020) < https://ministers.pmc.gov.au/wyatt/2020/funding-certainty-indigenous-rangers>] 


Australia’s system of Native Title was designed to give recognition of Aboriginal and Torres Strait Islander peoples rights to land and water based on their traditional law, customs and connection to country. However, the system is complex and places significant burdens on those attempting to prove traditional ownership, particularly if they were dispossessed during the processes of colonisation.

More must be done to better enable Aboriginal and Torres Strait Islander peoples to maintain their connection to country and care for culturally significant sites. This includes implementing the recommendations from the Australian Law Reform Commission’s Connection to Country report.

	Recommendation: Government provide support to implement the cross-curriculum priority on ‘Aboriginal and Torres Strait Islander histories and cultures’ and ensure availability of bilingual education.

Recommendation: Government support a national voice to Parliament for Indigenous peoples, and ensure the informed consent of Indigenous peoples in all decision making that affects them. Government sets timetable for achieving reform of the Constitution to remove capacity for racial discrimination. 

Recommendation: The Government implement the recommendations of the ALRC’s Connection to Country report.


	136.108 Continue strengthening measures to address disparities in the access to education and health services for aboriginal and islander children and their families (Ecuador);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Supported
	G3 Indigenous peoples
F31 Children: definition; general principles; protection
E41 Right to health - General
E51 Right to education - General
Affected persons:
- children
- Indigenous peoples
	Partly implemented

See recommendations 136.103, 136.211 and 136.111
	Recommendation: Government implements shared decision making and partnerships with Aboriginal and Torres Strait Islander peoples through the Closing the Gap strategy, and commit to funding and actions to achieve targets by 2031.

Recommendation: Government implement the recommendations of the Wiyi Yani U Thangani report, including by developing a National Action Plan for Aboriginal and Torres Strait Islander women and girls.

	136.109 Continue to implement the necessary measures to ensure indigenous children access to quality education (Lao People’s Democratic Republic);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Supported
	G3 Indigenous peoples
F31 Children: definition; general principles; protection
E51 Right to education - General
Affected persons:
- children
- Indigenous peoples
	Partly implemented

See recommendations 136.211 and 136.111
	Recommendation: Government implements shared decision making and partnerships with Aboriginal and Torres Strait Islander peoples through the Closing the Gap strategy, and commit to funding and actions to achieve targets by 2031.

Recommendation: Government provide support to implement the cross-curriculum priority on ‘Aboriginal and Torres Strait Islander histories and cultures’ and ensure availability of bilingual education.


	136.113 Reduce the rate of family separation of indigenous peoples caused, among others, by the removal of babies and children from their families and the imprisonment of juveniles and adults (Paraguay);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Supported
	G3 Indigenous peoples
F34 Children: Juvenile justice
D8 Rights related to marriage & family
D51 Administration of justice & fair trial
F32 Children: family environment and alternative care
D26 Conditions of detention
Affected persons:
- children
- Indigenous peoples
- persons deprived of their liberty
	Not implemented

The Commission acknowledges steps taken at a federal and state and territory level since 2015 to improve prevention and early intervention programs with the aim of reducing the rate of family separation among Aboriginal and Torres Strait Islander peoples.

However, Aboriginal and Torres Strait Islander children remain overrepresented in the child protection and out-of-home care systems. Rates of over-representation have not been reduced since the previous UPR in any Australian jurisdiction.[footnoteRef:249] Removal of children leads to poorer outcomes across health, education and employment. [249:  Family Matters (A collaboration between SNAICC – National Voice for our Children, the Family Matters campaign, Griffith University, University of Melbourne and Monash University), The Family Matters Report 2019 (October 2019) 31. At www.familymatters.org.au/wp-content/uploads/2020/02/1097_F.M-2019_LR.%C6%92updated.pdf.] 


There is also increased evidence about the flow of children in the care and protection system into the juvenile justice or adult criminal justice systems. In June 2018, Aboriginal and Torres Strait Islander young people made up on average 59% of those aged 10–17 in detention, despite Indigenous young people making up only 5% of the general population aged 10–17.[footnoteRef:250] [250:  Australian Institute of Health and Welfare, Bulletin 145: Youth detention population in Australia (December 2018) 2. At https://www.aihw.gov.au/getmedia/55f8ff82-9091-420d-a75e-37799af96943/aihw-juv-128-youth-detention-population-in-Australia-2018-bulletin-145-dec-2018.pdf.aspx?inline=true.] 


	Recommendation: Governments urgently prioritise early intervention programs to prevent children entering child protection systems. Governments fully implement the Aboriginal and Torres Strait Islander Child Placement Principle.

Recommendation: Government ensure the availability of diversionary programs for Indigenous peoples and expand justice reinvestment trials. Government commit adequate, ongoing funding for Indigenous legal assistance programs.  

Recommendation: Governments raise the minimum age of criminal responsibility from 10 years to at least 14 years.

	Theme: G4 Migrants
	

	136.236 Protect the rights of Migrants and eliminate unfair treatment of migrant workers, and ensure their integration in to society (Pakistan);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Supported
	G4 Migrants
B31 Equality & non-discrimination
E31 Right to work
B32 Racial discrimination
G1 Members of minorities
Affected persons:
- migrants
- minorities/ racial, ethnic, linguistic, religious or descent-based groups
	Partly implemented

See recommendation 136.36.
	Recommendation: Parliamentary Joint Standing Committee on Treaties conduct a National Interest Analysis on ratification of the Migrant Workers Convention and Optional Protocols to ICESCR and CRC. Government remove existing reservations to human rights treaties and withdraw its interpretative declarations to the CRPD. 

Recommendation: Government establish an Anti-Slavery Commissioner with oversight of modern slavery statements; introduce financial penalties for non-compliance with reporting requirements; and develop and implement a National Action Plan to Combat Modern Slavery 2020-2024.

Recommendation: Government support social cohesion, community harmony and national unity initiatives underpinned by accurate data. Government fund a new national anti-racism strategy.

Recommendation: Government provide sufficient support to asylum seekers experiencing financial hardship to ensure an adequate standard of living.

	Theme: G5 Refugees & asylum seekers
	

	136.247 Ensure refugee/asylum-seekers get their rights (Pakistan);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Supported
	G5 Refugees & asylum seekers
Affected persons:
- refugees & asylum seekers
	Partly implemented

The Migration Act 1958 ( Cth) accords procedural rights and some rights to review. However, the Commission continues to hold serious concerns about aspects of Australia’s treatment of asylum seekers and refugees, which are inconsistent with its international human rights obligations. These include the policy of mandatory immigration detention for all unlawful non-citizens, including children. 

	Recommendation: Government ensure immigration detention is justified, time limited, and subject to prompt and regular judicial oversight. Government reduces numbers of people held in immigration detention to maintain safety during COVID-19 pandemic. Government amends the Migration Act 1958 (Cth) to prohibit placing children in immigration detention.

Recommendation: Government repeal the Migration and Maritime Powers Legislation Amendment (Resolving the Asylum Legacy Caseload) Act 2014 (Cth). Government conduct refugee status determination consistently with its international obligations, and provide permanent protection for refugees and family sponsorship. Government provide sufficient support to asylum seekers experiencing financial hardship to ensure an adequate standard of living. 

Recommendation: Government immediately cease the current regime of third country processing, and offer viable long-term protection for all refugees subject to third country processing, including those transferred to Australia, and confirm they will not be sent back to PNG or Nauru.

Recommendation: Government ensure refugees and asylum seekers access timely and appropriate healthcare in Australia, unless there is a medical reason why another destination is more appropriate.

Recommendation: Government expand human rights education in all areas of the public sector, particularly for those working with children and in the administration of justice and places of detention.


	136.249 Continue to respect the rights of asylum-seekers and refugees despite the difficulties (Djibouti);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Supported
	G5 Refugees & asylum seekers
Affected persons:
- refugees & asylum seekers
	Partly implemented

Since 2015, the number of people in immigration detention has decreased, almost all children have been released from closed, onshore immigration detention facilities, and all children have been removed from third country processing centres. Despite these positive developments, Australia’s treatment of refugees and asylum seekers continues to present serious human rights challenges. For example, immigration detention remains mandatory for all unlawful non-citizens, including children, asylum seekers and refugees are at significant risk of refoulement, and human rights violations committed in the context of third country process.

	See recommendations above at 136.247

	136.251 Make every effort to guarantee the human rights of asylum seekers, bearing in mind international obligations (Holy See);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Supported
	G5 Refugees & asylum seekers
Affected persons:
- refugees & asylum seekers
	Partly implemented

The Commission continues to hold serious concerns about aspects of Australia’s treatment of asylum seekers and refugees, which are inconsistent with its international human rights obligations. In particular:

· Mandatory immigration detention for all unlawful non-citizens, including children (see recommendations 136.271 and 136.259)
· The policy of third country processing in Papua New Guinea and Nauru for asylum seekers who arrive by sea (see recommendation 136.281)
· Access to healthcare for refugees and asylum seekers in Nauru (see recommendation 136.243). 
· Serious human rights concerns regarding refugees and asylum seekers in “the Legacy Caseload” (see recommendation 136.282)
· The length of detention for people who arrive by boat
· Turn backs of boats offshore 

	See recommendations above at 136.247

	136.253 Ensure that Australia lives up to its international obligations regarding asylum seekers and refugees (Rwanda);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Supported
	G5 Refugees & asylum seekers
Affected persons:
- refugees & asylum seekers
	Partly implemented

See recommendation 136.251
	See recommendations above at 136.247

	136.241 Closely cooperate with the UNHCR and other relevant organizations to provide more adequate protection and proper treatment of asylum seekers and refugees (Republic of Korea);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Supported
	G5 Refugees & asylum seekers
A28 Cooperation with other international mechanisms and institutions
D25 Prohibition of torture and cruel, inhuman or degrading treatment
D26 Conditions of detention
A6 Context, statistics, budget, civil society
Affected persons:
- refugees & asylum seekers
- persons deprived of their liberty
	Partly implemented

Australia continues to cooperate with UNHCR, including through its contributions and participation in refugee resettlement. 

However, Australia’s domestic approach to asylum seekers and refugees does not provide adequate protection or proper treatment of people seeking to enter Australia by sea. For more detail on domestic processes, see recommendation 136.251. 

	

	136.252 Ensure that the issues of asylum seekers and refugees are addressed in line with the principles of the Bali Process, and Australia’s other human rights and humanitarian obligations (Indonesia);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Supported
	G5 Refugees & asylum seekers
A3 Inter-State cooperation & development assistance
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- refugees & asylum seekers
	Partly implemented

Australia has actively contributed to the Bali process, including through its leadership in establishing the Bali Business Forum. However, Australia’s domestic approach to asylum seekers and refugees does not provide adequate protection or proper treatment of people seeking to enter Australia by sea.


	Recommendation: Government repeal the Migration and Maritime Powers Legislation Amendment (Resolving the Asylum Legacy Caseload) Act 2014 (Cth). Government conduct refugee status determination consistently with its international obligations, and provide permanent protection for refugees and family sponsorship. Government provide sufficient support to asylum seekers experiencing financial hardship to ensure an adequate standard of living.


	136.273 Review the new federal immigration laws so to take into consideration the humanitarian aspects of a possible expulsion of foreign citizens with permanent resident visas, especially if they do not speak the language of their citizenship or have no longer connections with the country of origin of their family (Italy);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Supported
	G5 Refugees & asylum seekers
B31 Equality & non-discrimination
D6 Rights related to name, identity, nationality
G4 Migrants
G8 Non-citizens
B32 Racial discrimination
A41 Constitutional and legislative framework
D25 Prohibition of torture and cruel, inhuman or degrading treatment
G1 Members of minorities
Affected persons:
- refugees & asylum seekers
- migrants
- minorities/ racial, ethnic, linguistic, religious or descent-based groups
- non-citizens
	Not implemented

The Commission is concerned about possible refoulement, arbitrary, prolonged and/or indefinite detention and separation from family resulting from decisions to cancel visas of non-citizens under sections 501 and 116 of the Migration Act.[footnoteRef:251] [251:  Australian Human Rights Commission, Submission No. 11 to the Joint Standing Committee on Migration, Parliament of Australia, Review processes associated with visa cancellations made on criminal grounds (27 April 2018); Australian Human Rights Commission, Lives on hold: Refugees and asylum seekers in the 'Legacy caseload' (2019).] 


Under section 501 of the Migration Act, the Minister or their delegate can refuse or cancel a visa on the basis that the person does not pass the ‘character test’. The Migration Amendment (Character and General Visa Cancellation) Act 2014 (Cth), which came into effect in December 2014, significantly broadened the scope of section 501. 

Since then, there has been a significant increase in visa refusals and cancellations on character grounds. During the 2018–19 financial year, 268 people had their visa applications refused and 943 people had their visas cancelled on this basis. Between the 2013–14 and 2016–17 financial years, the number of visa cancellations on character grounds increased by over 1100%.[footnoteRef:252] [252:  Department of Home Affairs, ‘Visa Statistics’ (14 October 2019) < https://www.homeaffairs.gov.au/research-and-statistics/statistics/visa-statistics/visa-cancellation>] 


People who have visas refused or cancelled on character grounds have limited access to independent review. Many of the people affected by visa refusal or cancellation on character grounds are detained pending removal to their country of origin. For those who are at risk of persecution or other forms of serious harm in their country of origin, removal is not an option. The Commission is concerned that people in this situation could face prolonged indefinite detention with little prospect of release.[footnoteRef:253] [253:  Australian Human Rights Commission, Asylum seekers, refugees and human rights: Snapshot Report (2017) 19. At https://humanrights.gov.au/our-work/asylum-seekers-and-refugees/publications/asylum-seekers-refugees-and-human-rights-0] 



	Recommendation: Government repeals mandatory visa cancellation provisions in sections 501(3A) and 501CA and removes a criminal charge as a prescribed ground for cancellation of a Bridging Visa E under section 116(1)(g) of the Migration Act.

	136.282 Ensure the full respect of the non-refoulement obligations, with regard to all asylum seekers (Slovenia);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Supported
	G5 Refugees & asylum seekers
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- refugees & asylum seekers
	Not implemented

Between 2009 and 2013, over 50,000 people arrived in Australia by boat to seek asylum. The majority of asylum seekers who arrived during this period were permitted to remain in Australia in order to have their refugee claims assessed. While some had the opportunity to apply for substantive visas soon after their arrival, thousands more faced prolonged delays in the processing of their claims. This the group of approximately 30,000 asylum seekers who arrived in Australia by boat prior to 1 January 2014 has come to be known as the “Legacy Caseload”.

The Commission considers that the current refugee status determination process for the Legacy Caseload, which was introduced by the Migration and Maritime Powers Legislation Amendment (Resolving the Asylum Legacy Caseload) Act 2014 (Cth), does not provide adequate safeguards against refoulement.[footnoteRef:254] For example, it introduced additional criteria for refugee status (which do not reflect the Refugee Convention),[footnoteRef:255] removed access to comprehensive merits review (the ‘fast track’ merits review process) and introduced an amendment stipulating that Australia’s non-refoulement obligations are ‘irrelevant’ to removals carried out under s 198 of the Migration Act.[footnoteRef:256] In addition, most asylum seekers in Australia no longer have access to free government-funded legal advice. Restrictions on family reunion opportunities for people in the Legal Caseload also create a risk of constructive refoulement.[footnoteRef:257]  [254:  Australian Human Rights Commission, Lives on hold: Refugees and asylum seekers in the 'Legacy caseload' (2019), 11. At https://www.humanrights.gov.au/our-work/asylum-seekers-and-refugees/publications/lives-hold-refugees-and-asylum-seekers-legacy (8 January 2020). See also: Parliamentary Joint Committee on Human Rights, Parliament of Australia, Examination of legislation in accordance with the Human Rights (Parliamentary Scrutiny) Act 2011: Fourteenth Report of the 44th Parliament (28 October 2014) [1.412]. At https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2014/Fourteenth_Report_of_the_44th_Paliament (viewed 5 February 2020). ]  [255:  Migration Act 1958 (Cth), s 5J(1)(c), s 5J(2), s 5LA, s 5J(3) and s 5L.]  [256:  Migration and Maritime Powers Legislation Amendment (Resolving the Asylum Legacy Caseload) Act 2014 (Cth), Schedule 5, item 2.]  [257:  Australian Human Rights Commission, Lives on hold: Refugees and asylum seekers in the 'Legacy caseload' (2019) 92. At https://www.humanrights.gov.au/our-work/asylum-seekers-and-refugees/publications/lives-hold-refugees-and-asylum-seekers-legacy (8 January 2020).] 


Since December 2013, Australia has also intercepted boats carrying asylum seekers who seek to enter Australia and returned them to their point of departure. In some cases, people have been returned directly to their countries of origin after undergoing a screening process at sea. The Commission is concerned these measures create a significant risk of refoulement. 

The serious human rights concerns for asylum seekers in PNG and Nauru (third country processing) may also lead to some asylum seekers returning to their country of origin, even if they have a well-founded fear of persecution.[footnoteRef:258] [258: ] 


A robust legal framework for refugee status determination is essential for Australia to comply with its international obligations.

	Recommendation: Government introduce a refugee status determination process that is consistent with its international obligations and repeal the Migration and Maritime Powers Legislation Amendment (Resolving the Asylum Legacy Caseload) Act 2014 (Cth). Government reinstate access to the Immigration Advice and Application Assistance Scheme to all asylum seekers who are experiencing financial hardship.

Recommendation: Government repeals mandatory visa cancellation provisions in sections 501(3A) and 501CA and removes a criminal charge as a prescribed ground for cancellation of a Bridging Visa E under section 116(1)(g) of the Migration Act.

Recommendation: Government immediately cease the current regime of third country processing, and offer viable long-term protection for all refugees subject to third country processing, including those transferred to Australia, and confirm they will not be sent to PNG or Nauru.

	136.283 Respect fully the principle of non-refoulement enshrined in the Convention relating to the Status of Refugees (Switzerland);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Supported
	G5 Refugees & asylum seekers
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- refugees & asylum seekers
	Not implemented

See recommendation 136.282

	Recommendation: Government repeal the Migration and Maritime Powers Legislation Amendment (Resolving the Asylum Legacy Caseload) Act 2014 (Cth). Government conduct refugee status determination consistently with its international obligations, and provide permanent protection for refugees and family sponsorship. Government provide sufficient support to asylum seekers experiencing financial hardship to ensure an adequate standard of living.

Recommendation: Government repeals mandatory visa cancellation provisions in sections 501(3A) and 501CA and removes a criminal charge as a prescribed ground for cancellation of a Bridging Visa E under section 116(1)(g) of the Migration Act.


	136.269 Ensure full compliance with its international obligations regarding the right of asylum seekers and refugees by expediting the processing of applications by asylum seekers at the various processing centres (Ghana);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Supported
	G5 Refugees & asylum seekers
D33 Arbitrary arrest and detention
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- refugees & asylum seekers
	Not implemented

Asylum seekers in the Legacy Caseload are treated differently from other groups of asylum seekers and have faced lengthy delays in the processing of their visa applications.[footnoteRef:259] All people in the Legacy Caseload have been residing in Australia for at least five years, and in some cases for substantially longer. Around a third of the people in the Legacy Caseload are still waiting for their applications to be finalised, with resulting high levels of uncertainty and limited support.[footnoteRef:260] The Department estimates that primary assessments for people in the Legacy Caseload will be completed by December 2021.[footnoteRef:261] Those children and their families who have arrived by boat, and who are allowed to remain in Australia and found to be refugees, are granted temporary protection visas only. [259:  Australian Human Rights Commission, Lives on hold: Refugees and asylum seekers in the 'Legacy caseload' (2019). At https://www.humanrights.gov.au/our-work/asylum-seekers-and-refugees/publications/lives-hold-refugees-and-asylum-seekers-legacy.]  [260:  Department of Home Affairs, IMA Legacy Caseload: Report on the Processing Status and Outcomes (December 2018) 5. At https:// www.homeaffairs.gov.au/research-and-stats/files/ima-legacy-caseload-dec-2018.pdf.]  [261:  Department of Home Affairs, The Home Affairs Portfolio (November 2017) 191. At https://www.scribd.com/document/385531200/ FA180200897-Document-Released.] 


In 2019, the Commission released a report that identified a range of ongoing concerns faced by asylum seekers and refugees in the Legacy Caseload.[footnoteRef:262] In particular: [262:  Australian Human Rights Commission, Lives on hold: Refugees and asylum seekers in the 'Legacy caseload' (2019), 11. At https://www.humanrights.gov.au/our-work/asylum-seekers-and-refugees/publications/lives-hold-refugees-and-asylum-seekers-legacy.] 

· The lack of access to a fair and thorough process for determining their refugee claims; 
· Uncertainty about their visa status and ongoing entitlement to protection for a prolonged period of time;
· Whether there is sufficient support for asylum seekers to maintain an adequate standard of living in the community; 
· The impact of restrictions on access to family reunion opportunities; and
· The ongoing risk of arbitrary detention. 

Each of these concerns raises issues regarding Australia’s compliance with its international human rights obligations. The Commission also has serious concerns about the impact of prolonged delays in the processing of claims on the mental health of many asylum seekers in the Legacy Caseload; and the significant negative impacts of the refugee status determination process on the wellbeing of some families, women and children. 

Regarding people seeking asylum in Australia whose applications are processed in Nauru and Papua New Guinea (third country processing), the Commission has ongoing concerns regarding the quality of refugee status determination under third country arrangements.[footnoteRef:263]  [263:  See, for example, United Nations High Commissioner for Refugees, UNHCR monitoring visit to Manus Island, Papua New Guinea, 23 to 25 October 2013 (2013) 7–12. At http://www.unhcr.org/en-au/publications/legal/58117aff7/unhcr-monitoring-visit-to-manus-island-papua-new-guinea-23-to-25-october.html.] 



	Recommendation: Government repeal the Migration and Maritime Powers Legislation Amendment (Resolving the Asylum Legacy Caseload) Act 2014 (Cth). Government conduct refugee status determination consistently with its international obligations, and provide permanent protection for refugees and family sponsorship. Government provide sufficient support to asylum seekers experiencing financial hardship to ensure an adequate standard of living.

Recommendation: Government ensure immigration detention is justified, time limited, and subject to prompt and regular judicial oversight. Government reduces numbers of people held in immigration detention to maintain safety during COVID-19 pandemic. Government amends the Migration Act 1958 (Cth) to prohibit placing children in immigration detention.

Recommendation: Government expand human rights education in all areas of the public sector, particularly for those working with children and in the administration of justice and places of detention.


	136.271 Ensure that measures taken with regard to asylum-seekers are in full compliance with obligations under international law and human rights, including the principle of non-refoulement and that the detention of asylum-seekers is only done when absolutely necessary and for a minimal period of time (Sweden);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Supported
	G5 Refugees & asylum seekers
D33 Arbitrary arrest and detention
D25 Prohibition of torture and cruel, inhuman or degrading treatment
D26 Conditions of detention
Affected persons:
- refugees & asylum seekers
- persons deprived of their liberty
	Not implemented

See recommendation 136.282.

Immigration detention remains mandatory for all unlawful non-citizens, including children.[footnoteRef:264] Australian courts do not have jurisdiction to remove a person from detention on the basis that their detention is arbitrary, and there is no legislative time limit on detention.  [264:  Migration Act 1958 (Cth) ss 189, 196. Recommendations: 136.259, 136.261, 136.258, 136.256, 136.257, 136.248 and 136.245. ] 

	Recommendation: Government ensure that immigration detention is time limited, reasonable, necessary, proportionate and subject to prompt and regular judicial oversight. Government reduces numbers of people held in immigration detention to maintain safety during COVID-19 pandemic. Government amends the Migration Act 1958 (Cth) to prohibit placing children in immigration detention.

Recommendation: Government repeals mandatory visa cancellation provisions in sections 501(3A) and 501CA and removes a criminal charge as a prescribed ground for cancellation of a Bridging Visa E under section 116(1)(g) of the Migration Act.


	136.259 Develop alternative solutions to mandatory detention of asylum seekers, particularly in the case of children (France);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Supported
	G5 Refugees & asylum seekers
D33 Arbitrary arrest and detention
F31 Children: definition; general principles; protection
D26 Conditions of detention
Affected persons:
- refugees & asylum seekers
- children
- persons deprived of their liberty
	Partly implemented

The Commission commends the Government for removing almost all children from closed, onshore immigration detention facilities, and all children from third country processing centres. Community-based alternatives to detention are most commonly used for children. 

However, immigration detention remains mandatory for all unlawful non-citizens, including children.[footnoteRef:265] Detention of children for immigration-related reasons is never in conformity with the CRC.[footnoteRef:266] [265:  Migration Act 1958 (Cth) ss 189, 196. Recommendations: 136.259, 136.261, 136.258, 136.256, 136.257, 136.248 and 136.245. ]  [266:  Manfred Nowak, The United Nations Global Study on Children Deprived of Liberty (2019), ch 15 ‘Overarching conclusions and recommendations’. At https://omnibook.com/Global-Study-2019 (viewed 8 January 2020). See also: Committee on the Protection of the Rights of All Migrant Workers and Members of Their Families and Committee on the Rights of the Child, Joint general comment on state obligations regarding the human rights of children in the context of international migration in countries of origin, transit, destination and return, UN Doc CMW/C/GC/4-CRC/C/GC/23 (16 November 2017) [10].] 


As of 31 December 2019, according to the Australian Government there were fewer than 5 children in immigration detention facilities in Australia.[footnoteRef:267] However, this does not include two infants considered to be ‘guests’ in immigration detention, who were in immigration detention with the consent of their mothers. The UN Working Group on Arbitrary Detention has considered the circumstances of one of these children, and considers that the situation of this child qualifies as detention.[footnoteRef:268] [267:  Department of Home Affairs, Immigration Detention and Community Statistics Summary (31 December 2019), 9. At https://www.homeaffairs.gov.au/research-and-stats/files/immigration-detention-statistics-31-december-2019.pdf (viewed 5 February 2020). ]  [268:  UN Working Group on Arbitrary Detention, Opinion No 2/2019 concerning Huyen Thu Thi Tran and Isabella Lee Pin Loong (Australia), Opinions adopted by the Working Group on Arbitrary Detention, 84th sess, 23 April–3 May 2019, UN Doc A/HRC/WGAD/2019/2 (Advanced Edited Version, 6 June 2019), [105].] 

	Recommendation: Government ensure immigration detention is justified, time limited, and subject to prompt and regular judicial oversight. Government reduces numbers of people held in immigration detention to maintain safety during COVID-19 pandemic. Government amends the Migration Act 1958 (Cth) to prohibit placing children in immigration detention.



	136.261 Immediately halt mandatory detention of asylum seeker children (Maldives);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Supported
	G5 Refugees & asylum seekers
D33 Arbitrary arrest and detention
F31 Children: definition; general principles; protection
D26 Conditions of detention
Affected persons:
- refugees & asylum seekers
- children
- persons deprived of their liberty
	Partly implemented  

See recommendation 136.259.

The Migration Act 1958 (Cth) (Migration Act) affirms that, as a general principle, children should only be detained as a measure of last resort. However, under the Act, immigration detention remains mandatory for all unlawful non-citizens, including children.[footnoteRef:269]  [269:  Migration Act 1958 (Cth) ss 189, 196. Recommendations: 136.259, 136.261, 136.258, 136.256, 136.257, 136.248 and 136.245. ] 


Children who are unlawful non-citizens are detained automatically, regardless of circumstances. There is no discretion in the initial decision to detain. Further, Australian courts do not have jurisdiction to remove a person from detention on the basis that their detention is arbitrary under international law. There is also no legislative time limit on detention.

The Commission is concerned about under-reporting of children in immigration detention. Public reporting does not include children classified as ‘guests’ in immigration detention, who reside in immigration detention with the consent of a parent.[footnoteRef:270] [270:  Australian Human Rights Commission, Children’s Rights Report 2019 - In Their Own Right: Children’s Rights in Australia (2019) 283. At https://humanrights.gov.au/our-work/childrens-rights/publications/childrens-rights-report-2019.] 

	Recommendation: Government ensure immigration detention is justified, time limited, and subject to prompt and regular judicial oversight. Government reduces numbers of people held in immigration detention to maintain safety during COVID-19 pandemic. Government amends the Migration Act 1958 (Cth) to prohibit placing children in immigration detention.

Recommendation: Government repeal the Migration and Maritime Powers Legislation Amendment (Resolving the Asylum Legacy Caseload) Act 2014 (Cth). Government conduct refugee status determination consistently with its international obligations and provide permanent protection for refugees and family sponsorship.


	136.258 Immediately end the mandatory detention of migrant children and ensure that the best interests of the children are respected (Slovenia);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Supported
	G5 Refugees & asylum seekers
D33 Arbitrary arrest and detention
G4 Migrants
F31 Children: definition; general principles; protection
D26 Conditions of detention
Affected persons:
- children
- migrants
- persons deprived of their liberty
	Not implemented

See recommendations 136.259 and 136.261.
	Recommendation: Government ensure immigration detention is justified, time limited, and subject to prompt and regular judicial oversight. Government reduces numbers of people held in immigration detention to maintain safety during COVID-19 pandemic. Government amends the Migration Act 1958 (Cth) to prohibit placing children in immigration detention.

	136.256 Remove children and their families and other individuals at risk, in particular survivors of torture and trauma, from immigration detention centres (Germany);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Supported
	G5 Refugees & asylum seekers
D33 Arbitrary arrest and detention
G4 Migrants
F31 Children: definition; general principles; protection
F32 Children: family environment and alternative care
D25 Prohibition of torture and cruel, inhuman or degrading treatment
D26 Conditions of detention
Affected persons:
- children
- migrants
- persons deprived of their liberty
	Partly implemented

See recommendations 136.259 and 136.261.

	Recommendation: Government ensure immigration detention is justified, time limited, and subject to prompt and regular judicial oversight. Government reduces numbers of people held in immigration detention to maintain safety during COVID-19 pandemic. Government amends the Migration Act 1958 (Cth) to prohibit placing children in immigration detention.

Recommendation: Government repeal the Migration and Maritime Powers Legislation Amendment (Resolving the Asylum Legacy Caseload) Act 2014 (Cth). Government conduct refugee status determination consistently with its international obligations, and provide permanent protection for refugees and family sponsorship

Recommendation: Government immediately cease the current regime of third country processing, and offer viable long-term protection for all refugees subject to third country processing, including those transferred to Australia, and confirm they will not be sent to PNG or Nauru.


	136.257 Cease the detention of children in immigration detention centres (Maldives);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Supported
	G5 Refugees & asylum seekers
D33 Arbitrary arrest and detention
G4 Migrants
F31 Children: definition; general principles; protection
F32 Children: family environment and alternative care
D26 Conditions of detention
Affected persons:
- children
- migrants
- persons deprived of their liberty
	Partly implemented 

See recommendations 136.259 and 136.261.
	Recommendation: Government ensure immigration detention is justified, time limited, and subject to prompt and regular judicial oversight. Government reduces numbers of people held in immigration detention to maintain safety during COVID-19 pandemic. Government amends the Migration Act 1958 (Cth) to prohibit placing children in immigration detention.

	136.255 Ensure that no child is detained on the basis of his/her immigration status (Luxembourg);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Supported
	G5 Refugees & asylum seekers
D33 Arbitrary arrest and detention
G4 Migrants
G8 Non-citizens
F31 Children: definition; general principles; protection
F32 Children: family environment and alternative care
D26 Conditions of detention
Affected persons:
- children
- migrants
- persons deprived of their liberty
- non-citizens
	Partly implemented 

See recommendations 136.259 and 136.261.

Immigration detention remains mandatory for all unlawful non-citizens, including children.[footnoteRef:271] [271:  Migration Act 1958 (Cth) ss 189, 196. Recommendations: 136.259, 136.261, 136.258, 136.256, 136.257, 136.248 and 136.245. ] 


	Recommendation: Government ensure immigration detention is justified, time limited, and subject to prompt and regular judicial oversight. Government reduces numbers of people held in immigration detention to maintain safety during COVID-19 pandemic. Government amends the Migration Act 1958 (Cth) to prohibit placing children in immigration detention.

	136.254 Continue to ensure transparency and accountability in all procedures related to its treatment of refugees and asylum seekers (Japan);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Supported
	G5 Refugees & asylum seekers
D51 Administration of justice & fair trial
A42 Institutions & policies - General
B51 Right to an effective remedy
D25 Prohibition of torture and cruel, inhuman or degrading treatment
D1 Civil & political rights - general measures of implementation
D26 Conditions of detention
Affected persons:
- refugees & asylum seekers
- persons deprived of their liberty
	Partly implemented

See recommendations 136.273, 136.282
	Recommendation: Government ensure immigration detention is justified, time limited, and subject to prompt and regular judicial oversight. Government reduces numbers of people held in immigration detention to maintain safety during COVID-19 pandemic. Government amends the Migration Act 1958 (Cth) to prohibit placing children in immigration detention.

Recommendation: Government repeal the Migration and Maritime Powers Legislation Amendment (Resolving the Asylum Legacy Caseload) Act 2014 (Cth). Government conduct refugee status determination consistently with its international obligations, and provide permanent protection for refugees and family sponsorship. Government provide sufficient support to asylum seekers experiencing financial hardship to ensure an adequate standard of living. 


	136.266 Take practical measures to cease the maltreatment of and violence against the refugees, including sexual violence by the officials in detention centres (Democratic People’s Republic of Korea);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Supported
	G5 Refugees & asylum seekers
F13 Violence against women
D26 Conditions of detention
Affected persons:
- refugees & asylum seekers
- women
- persons deprived of their liberty
	Partly implemented

Australia maintains a policy of third country processing for asylum seekers who arrive by sea. Numerous reports and inquiries have demonstrated that this regime is inconsistent with Australia’s obligations under international human rights law.[footnoteRef:272] Key issues of concern include physical and mental health, and physical safety, including physical and sexual violence.[footnoteRef:273] [272:  See: Australian Human Rights Commission, Submission No 54 to Senate Standing Committee on Legal and Constitutional Affairs, Parliament of Australia Migration Amendment (Repairing Medical Transfers) Bill 2019 [Provisions] (21 August 2019); Ms BK, Ms CO and Mr DE on behalf of themselves and their families v Commonwealth of Australia [2018] AusHRC 128; Australian Human Rights Commission, ’Media Statement - Children on Nauru (Media Release, 23 October 2018); Elizabeth Elliott and Hasantha Gunasekera, The Health and Well-Being of Children in Immigration Detention: Report to the Australian Human Rights Commission – Monitoring Visit to Wickham Point Detention Centre, Darwin, NT(Report, 2016); Australian Human Rights Commission, The Forgotten Children: National Inquiry into Children in Immigration Detention (Report, 2014) Australian Human Rights Commission, The Forgotten Children: National Inquiry into Children in Immigration Detention (Inquiry, November 2014). At https://www.humanrights.gov.au/sites/default/files/document/publication/forgotten_children_2014.pdf (viewed 9 January 2020); Australian Human Rights Commission, Media statement – Children on Nauru (23 October 2018). At https://www.humanrights.gov.au/about/news/media-statement-children-nauru (viewed 9 January 2020); United Nations Committee on Economic, Social and Cultural Rights, Concluding observations on fifth periodic report on Australia, 61st sess, UN Doc E/C.12/Aus/CO/5 (11 July 2017). At https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=E/C.12/AUS/CO/5&Lang=En; United Nations High Commissioner for Refugees, UNHCR Factsheet on the Situation of Refugees and Asylum Seekers on Manus Island, Papua New Guinea (Factsheet, 21 January 2018); United Nations High Commissioner for Refugees, Medical Expert Mission Papua New Guinea 10 to 16 November 2017(Report, 16 November 2017); United Nations High Commissioner for Refugees, UNHCR Mission to Manus Island, Papua New Guinea, 15-17 January 2013 (2013). At http://www.refworld.org/docid/5139ab872.html (viewed 9 January 2020); Parliamentary Joint Committee on Human Rights, Parliament of Australia, Examination of the Migration (Regional Processing) package of legislation (19 June 2013). At http://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Committee_Inquiries/migration/index (viewed 9 January 2020);]  [273:  See for example: Select Committee on the recent allegations relating to conditions and circumstances at the Regional Processing Centre in Nauru, Parliament of Australia, Taking responsibility: Conditions and circumstances at Australia’s Regional Processing Centre in Nauru (August 2015) [5.42–5.43]. At http://www.aph.gov. au/Parliamentary_Business/Committees/Senate/ Regional_processing_Nauru/Regional_processing_ Nauru/~/media/Committees/nauru_ctte/Final_Report/ report.pdf] 


In 2019, the Commission released the report on its inquiry into the use of force in immigration detention and in transfers to and from immigration detention. The report is based on an inquiry into 14 separate complaints about use of force received by the Commission against the Department of Home Affairs. It is not comprehensive  of all instances in which force has been used in immigration detention. Nonetheless, the inquiry found several individual violations of article 10 and 17 of the ICCPR and article 9 of the CRC, as well as systemic concerns about the use of restraints on people with low security risk ratings and the use of ‘spit hoods’.[footnoteRef:274]   [274:  Australian Human Rights Commission, Use of force in immigration detention [2019] AusHRC 130 (May 2019). At https://www.humanrights.gov.au/our-work/asylum-seekers-and-refugees/publications/use-force-immigration-detention.] 


Regarding children, the Royal Commission into Institutional Responses to Child Sexual Abuse identified immigration detention as an institutional context with an elevated risk of child sexual abuse, and made a number of recommendations for improving child protection in this context. between 1 July 2017 and 27 February 2019, there were five reported incidents of child assault in closed detention (and no reported incidents of neglect or sexual assault of children during this time).[footnoteRef:275] [275:  Department of Home Affairs provided information to the Australian Human Rights Commission as part of the UN reporting process in May 2019.] 


	Recommendation: Government immediately cease the current regime of third country processing, and offer viable long-term protection for all refugees subject to third country processing, including those transferred to Australia, and confirm they will not be sent back to PNG or Nauru.

Recommendation: Government ensure immigration detention is justified, time limited, and subject to prompt and regular judicial oversight. Government reduces numbers of people held in immigration detention to maintain safety during COVID-19 pandemic. Government amends the Migration Act 1958 (Cth) to prohibit placing children in immigration detention.

Recommendation: Government expand human rights education in all areas of the public sector, particularly for those working with children and in the administration of justice and places of detention; and incorporate human rights more fully in the national school curriculum.

Recommendation: Australian governments apply recommendations from Implementing OPCAT in Australia and commence operation of all NPM bodies without delay.

	136.248 Ensure all children of asylum seekers are protected (Maldives);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Supported
	G5 Refugees & asylum seekers
F31 Children: definition; general principles; protection
Affected persons:
- refugees & asylum seekers
- children
	Partly implemented

In regard to mandatory detention, see recommendations 136.271 and 136.259.

	Recommendation: Government ensure immigration detention is justified, time limited, and subject to prompt and regular judicial oversight. Government reduces numbers of people held in immigration detention to maintain safety during COVID-19 pandemic. Government amends the Migration Act 1958 (Cth) to prohibit placing children in immigration detention.

	136.250 Review legislation on migration and refugee status (Mexico);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Supported
	G5 Refugees & asylum seekers
G4 Migrants
A41 Constitutional and legislative framework
Affected persons:
- refugees & asylum seekers
- migrants
	Partly implemented

There have been a number of reviews of elements of the migration and refugee systems. However, Government has not undertaken a comprehensive review of legislation or policy regarding asylum seekers, refugees or migrants to assess its compliance with Australia’s international human rights obligations. 

	Recommendation: Government ensure immigration detention is justified, time limited, and subject to prompt and regular judicial oversight. Government reduces numbers of people held in immigration detention to maintain safety during COVID-19 pandemic. Government amends the Migration Act 1958 (Cth) to prohibit placing children in immigration detention.

Recommendation: Government repeal the Migration and Maritime Powers Legislation Amendment (Resolving the Asylum Legacy Caseload) Act 2014 (Cth). Government conduct refugee status determination consistently with its international obligations, and provide permanent protection for refugees and family sponsorship. Government provide sufficient support to asylum seekers experiencing financial hardship to ensure an adequate standard of living. 

Recommendation: Government repeals mandatory visa cancellation provisions in sections 501(3A) and 501CA and removes a criminal charge as a prescribed ground for cancellation of a Bridging Visa E under section 116(1)(g) of the Migration Act.

	136.246 Review current immigration policies so to improve the rights of refugees and asylum seekers (Italy);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Supported
	G5 Refugees & asylum seekers
G4 Migrants
A42 Institutions & policies - General
Affected persons:
- refugees & asylum seekers
- migrants
	Partly implemented

See recommendation 136.251, 136.250, 136.226, 136.259.

	Recommendation: Government ensure immigration detention is justified, time limited, and subject to prompt and regular judicial oversight. Government reduces numbers of people held in immigration detention to maintain safety during COVID-19 pandemic. Government amends the Migration Act 1958 (Cth) to prohibit placing children in immigration detention.

Recommendation: Government repeal the Migration and Maritime Powers Legislation Amendment (Resolving the Asylum Legacy Caseload) Act 2014 (Cth). Government conduct refugee status determination consistently with its international obligations, and provide permanent protection for refugees and family sponsorship. Government provide sufficient support to asylum seekers experiencing financial hardship to ensure an adequate standard of living. 

	136.239 Take adequate steps to promote and protect the rights of asylum seekers, refugees and migrants (India);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Supported
	G5 Refugees & asylum seekers
G4 Migrants
A42 Institutions & policies - General
A41 Constitutional and legislative framework
Affected persons:
- refugees & asylum seekers
- migrants
	Partly implemented

See recommendation 136.251 and recommendation 136.250.

The Commission is also concerned that refugees and asylum seekers in regional processing countries are receiving inadequate physical or mental health care. The Commission considers the repeal of ‘Medevac legislation’,  which established a framework for transferring refugees and asylum seekers from regional processing countries to Australia for medical treatment, is retrogressive in relation to the right to the highest attainable standard of physical and mental health.
	Recommendation: Government ensure immigration detention is justified, time limited, and subject to prompt and regular judicial oversight. Government reduces numbers of people held in immigration detention to maintain safety during COVID-19 pandemic. Government amends the Migration Act 1958 (Cth) to prohibit placing children in immigration detention.

Recommendation: Government repeal the Migration and Maritime Powers Legislation Amendment (Resolving the Asylum Legacy Caseload) Act 2014 (Cth). Government conduct refugee status determination consistently with its international obligations, and provide permanent protection for refugees and family sponsorship. Government provide sufficient support to asylum seekers experiencing financial hardship to ensure an adequate standard of living. 

Recommendation: Government immediately cease the current regime of third country processing, and offer viable long-term protection for all refugees subject to third country processing, including those transferred to Australia, and confirm they will not be sent back to PNG or Nauru.

Recommendation: Government ensure refugees and asylum seekers access timely and appropriate healthcare in Australia, unless there is a medical reason why another destination is more appropriate.


	136.242 Take under consideration making its migration and humanitarian policies more flexible with a view to a larger reception of migrants and refugees (Peru);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Supported
	G5 Refugees & asylum seekers
G4 Migrants
A42 Institutions & policies - General
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- refugees & asylum seekers
- migrants
	Implemented

Australia met its voluntary commitment to resettle 12,000 refugees fleeing conflict in the Syrian Arab Republic and Iraq.[footnoteRef:276] [276:  Human Rights Council, Report of the Working Group on the Universal Periodic Review–Australia, 31st sess, UN Doc A/HRC/31/14 (13 January 2016) [138]–[146]. At http://daccess-ods.un.org/access.nsf/Get?Open&DS=A/HRC/31/14&Lang=E.] 



	

	136.245 Review its immigration laws and policies and ensure compliance with its international obligations, especially regarding the rights of children (Fiji);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Supported
	G5 Refugees & asylum seekers
G4 Migrants
A42 Institutions & policies - General
F31 Children: definition; general principles; protection
A41 Constitutional and legislative framework
Affected persons:
- children
- migrants
	Partly implemented

See recommendations 136.251 and 136.250.


	Recommendation: Government ensure immigration detention is justified, time limited, and subject to prompt and regular judicial oversight. Government reduces numbers of people held in immigration detention to maintain safety during COVID-19 pandemic. Government amends the Migration Act 1958 (Cth) to prohibit placing children in immigration detention.

Recommendation: Government repeal the Migration and Maritime Powers Legislation Amendment (Resolving the Asylum Legacy Caseload) Act 2014 (Cth). Government conduct refugee status determination consistently with its international obligations, and provide permanent protection for refugees and family sponsorship. Government provide sufficient support to asylum seekers experiencing financial hardship to ensure an adequate standard of living. 

Recommendation: Government ensure refugees and asylum seekers access timely and appropriate healthcare in Australia, unless there is a medical reason why another destination is more appropriate.

Recommendation: Australian governments apply recommendations from Implementing OPCAT in Australia and commence operation of all NPM bodies without delay.

	136.264 Review its national migration and asylum policies with a view to bring them in line with the Convention against Torture as well as the Convention on the Rights of the Child, particularly with regard to conditions of detention (Honduras);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Supported
	G5 Refugees & asylum seekers
G4 Migrants
A42 Institutions & policies - General
F31 Children: definition; general principles; protection
D25 Prohibition of torture and cruel, inhuman or degrading treatment
D26 Conditions of detention
Affected persons:
- refugees & asylum seekers
- children
- migrants
- persons deprived of their liberty
	Partly implemented

See recommendation 136.251 and 136.250.


	See recommendations above at 136.245

	136.243 Improve conditions of reception and detention of refugees and migrants in accordance with international standards (Uzbekistan);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Supported
	G5 Refugees & asylum seekers
G4 Migrants
D26 Conditions of detention
Affected persons:
- refugees & asylum seekers
- migrants
- persons deprived of their liberty
	Partly implemented

Numerous studies have documented high rates of mental health problems among people in immigration detention in Australia, with the negative impacts tending to worsen as detention becomes more prolonged.[footnoteRef:277] In particular, numerous reports and inquiries have repeatedly documented serious human rights concerns for people seeking asylum in Australia whose applications are processed in Nauru and Papua New Guinea. Significant safety concerns have also been identified, including allegations of assault, harassment and exploitation.[footnoteRef:278] The combination of delays in processing asylum claims, harsh living conditions, concerns about physical safety, and uncertainty about the future has had a profoundly negative impact on the mental health outcomes of people subject to third country processing.[footnoteRef:279]  [277:  See for example, a 2004 study of asylum seeker families. Commonwealth, Royal Commission and Board of Inquiry into the Protection and Detention of Children in the Northern Territory, Findings and Recommendations (2017). At https://www.royalcommission.gov.au/sites/default/files/2019-01/rcnt-royal-commission-nt-findings-and-recommendations.pdf" https://www.royalcommission.gov.au/sites/default/]  [278:  See, for example, Robert Cornall, Review into the events of 16-18 February 2014 at the Manus Regional Processing Centre (Department of Immigration and Border Protection, 23 May 2014). At https://www.border.gov.au/ReportsandPublications/Documents/reviews-and-inquiries/review-robert-cornall.pdf (viewed 11 September 2017); Philip Moss, Review into recent allegations relating to conditions and circumstances at the Regional Processing Centre in Nauru (Department of Immigration and Border Protection, 6 February 2015) 23–51. At https://www.border.gov.au/ReportsandPublications/Documents/reviews-and-inquiries/review-conditions-circumstances-nauru.pdf (viewed 11 September 2017); Select Committee on the recent allegations relating to conditions and circumstances at the Regional Processing Centre in Nauru, Parliament of Australia, Taking responsibility: Conditions and circumstances at Australia’s Regional Processing Centre in Nauru (August 2015). At http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Regional_processing_Nauru/Regional_processing_Nauru/~/media/Committees/nauru_ctte/Final_Report/report.pdf (viewed 11 September 2017).]  [279:  For example, interviews and assessments conducted by the Commission in November 2015 with children and families who had been subject to third country processing in Nauru revealed high levels of trauma and developmental risk amongst these children. See Elizabeth Elliott and Hasantha Gunasekera, The health and well-being of children in immigration detention: Report to the Australian Human Rights Commission – Monitoring Visit to Wickham Point Detention Centre, Darwin, NT (Australian Human Rights Commission, 2016). At https://www.humanrights.gov.au/our-work/asylum-seekers-and-refugees/publications/health-and-well-being-children-immigration (viewed 11 September 2017).] 


The Commission is also concerned that refugees and asylum seekers in regional processing countries are receiving inadequate physical or mental health care. The Commission considers the repeal of ‘Medevac legislation’,  which established a framework for transferring refugees and asylum seekers from regional processing countries to Australia for medical treatment, is retrogressive in relation to the right to the highest attainable standard of physical and mental health.

	Recommendation: Government ensure immigration detention is justified, time limited, and subject to prompt and regular judicial oversight. Government reduces numbers of people held in immigration detention to maintain safety during COVID-19 pandemic. Government amends the Migration Act 1958 (Cth) to prohibit placing children in immigration detention.

Recommendation: Government repeal the Migration and Maritime Powers Legislation Amendment (Resolving the Asylum Legacy Caseload) Act 2014 (Cth). Government conduct refugee status determination consistently with its international obligations, and provide permanent protection for refugees and family sponsorship. Government provide sufficient support to asylum seekers experiencing financial hardship to ensure an adequate standard of living. 

Recommendation: Government immediately cease the current regime of third country processing, and offer viable long-term protection for all refugees subject to third country processing, including those transferred to Australia, and confirm they will not be sent back to PNG or Nauru.

Recommendation: Government ensure refugees and asylum seekers access timely and appropriate healthcare in Australia, unless there is a medical reason why another destination is more appropriate.

Recommendation: Australian governments apply recommendations from Implementing OPCAT in Australia and commence operation of all NPM bodies without delay.


	136.265 Ensure that conditions of detention are in line with international norms and standards in particular the detention of migrants and asylum seekers (Rwanda);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Supported
	G5 Refugees & asylum seekers
G4 Migrants
D26 Conditions of detention
Affected persons:
- refugees & asylum seekers
- migrants
- persons deprived of their liberty
	Partly implemented

There is regular monitoring of places of immigration detention. However, concerns remain about the conditions of detention and access to necessary medical services.

Australia has recently ratified OPCAT and is making slow progress in implementing a national preventive mechanism framework that would ensure appropriate conditions of detention across all settings.

See recommendation 136.21 for more information on the implementation of OPCAT.
	Recommendation: Australian governments apply recommendations from Implementing OPCAT in Australia and commence operation of all NPM bodies without delay.


	136.244 Treat appropriately all the refugees, migrants and asylum seekers who have reached the Australian shores, to effectively safeguard their human rights (China);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Supported
	G5 Refugees & asylum seekers
G4 Migrants
E1 Economic, social & cultural rights - general measures of implementation
D1 Civil & political rights - general measures of implementation
Affected persons:
- refugees & asylum seekers
- migrants
	Partly implemented

See recommendation 136.251.

	Recommendation: Government repeal the Migration and Maritime Powers Legislation Amendment (Resolving the Asylum Legacy Caseload) Act 2014 (Cth). Government conduct refugee status determination consistently with its international obligations, and provide permanent protection for refugees and family sponsorship. Government provide sufficient support to asylum seekers experiencing financial hardship to ensure an adequate standard of living. 

Recommendation: Government establish an Anti-Slavery Commissioner with oversight of modern slavery statements; introduce financial penalties for non-compliance with reporting requirements; and fully implement the National Action Plan.


	136.267 Allow human rights organisations full access to detention centres (Maldives);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Supported
	G5 Refugees & asylum seekers
H1 Human rights defenders
G4 Migrants
A28 Cooperation with other international mechanisms and institutions
D25 Prohibition of torture and cruel, inhuman or degrading treatment
D26 Conditions of detention
A6 Context, statistics, budget, civil society
Affected persons:
- human rights defenders
- migrants
- persons deprived of their liberty
	 Partly implemented

There is regular monitoring of onshore places of immigration detention. However, concerns remain about the conditions of detention and access to necessary services.

Australia has recently ratified OPCAT and is making slow progress in implementing a national preventive mechanism framework that would ensure appropriate conditions of detention across all settings.

The Australian Red Cross, Commonwealth Ombudsman and UNHCR previously conducted visits to the Regional Processing Centres in Nauru and Manus Island, although only UNHCR has reported its findings publicly.[footnoteRef:280] The 2015 Senate Inquiry into Australia’s Regional Processing Centre in Nauru found that greater transparency was necessary in order to improve accountability. This included facilitating reasonable access to Offshore Processing Centres.[footnoteRef:281] [280:  The Australian Human Rights Commission, Asylum Seekers, Refugees And Human Rights: Snapshot Report (2nd edition) (2017) p40. At https://humanrights.gov.au/our-work/asylum-seekers-and-refugees/publications/asylum-seekers-refugees-and-human-rights-0 (viewed 19 May 2020).]  [281:  Select Committee on the recent allegations relating to conditions and circumstances at the Regional Processing Centre in Nauru, Parliament of Australia, Taking responsibility: Conditions and circumstances at Australia’s Regional Processing Centre in Nauru (August 2015) [5.42–5.43]. At http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/ Regional_processing_Nauru/Regional_processing_ Nauru/~/media/Committees/nauru_ctte/Final_Report/ report.pdf.] 

	Recommendation: Australian governments apply recommendations from Implementing OPCAT in Australia and commence operation of all NPM bodies without delay.

	Theme: A12 Acceptance of international norms
	

	136.1 Ratify the international human rights instruments to which it is not a party and bring its internal legal framework into line with international obligations (Trinidad and Tobago);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
Affected persons:
- general
	Partly implemented 

The Commission welcomes the Australian Government ratification on 21 December 2017 of the Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (OPCAT). 
The Commission also welcomes Australia’s withdrawal on 14 December 2018 of its reservation to the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW), which stated that it did not accept the application of the Convention in so far as it would require alteration of Defence Force policy which excludes women from combat duties. 

Australia has stated that it is not currently intending to ratify any other treaties. It has also not ratified the individual communication processes under ICESCR and CRC, and it has stated it will not withdraw its remaining reservations to ICERD, CEDAW and CRC, or its interpretative declarations under the CRPD, which UN committees, NGOs and the Commission have called to be removed.  

In regard to the International Convention on Protection of the Rights of All Migrant Workers and Members of Their Families (ICRMW) and the International Convention on the Protection of All Persons from Forced Disappearance (ICPPED), the Government will not ratify these treaties as, in its view, existing domestic and international protections are sufficient.[footnoteRef:282]  [282:  Australian Government, Attorney-General’s Department, Universal Periodic Review monitoring. At https://www.ag.gov.au/RightsAndProtections/HumanRights/United-Nations-Human-Rights-Reporting/upr-recommendations/Pages/default.aspx.] 

	Recommendation: Parliamentary Joint Standing Committee on Treaties conduct a National Interest Analysis on ratification of the Migrant Workers Convention and Optional Protocols to ICESCR and CRC. Government remove existing reservations to human rights treaties and withdraw its interpretative declarations to the CRPD.

Recommendation: Australian governments apply recommendations from Implementing OPCAT in Australia and commence operation of all NPM bodies without delay.

Recommendation: Government ensure that Australia’s international human rights obligations are comprehensively incorporated into law.

Recommendation: Government develop a national program to implement UNDRIP and schedule it to the definition of human rights in the Human Rights (Parliamentary Scrutiny) Act 2011 (Cth).

Recommendation: Government take urgent steps to implement the Paris Agreement and integrate a human rights-based approach into all disaster recovery policies.


	136.2 Consider the ratification of human rights conventions to which it is not yet a State party (Plurinational State of Bolivia);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
Affected persons:
- general
	Partly implemented 

See recommendation 136.1.
	Recommendation: Parliamentary Joint Standing Committee on Treaties conduct a National Interest Analysis on ratification of the Migrant Workers Convention and Optional Protocols to ICESCR and CRC. Government remove existing reservations to human rights treaties and withdraw its interpretative declarations to the CRPD.

	136.21 Expedite the ratification of the Optional Protocol to the Convention against Torture and establish a National Preventive Mechanism for places of detention (Republic of Moldova);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
A42 Institutions & policies - General
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- general
- persons deprived of their liberty
	Partly implemented

When Australia ratified OPCAT in 2017, it made a declaration under Article 24 of OPCAT to postpone its National Preventive Mechanism (NPM) obligations for three years.

The Commonwealth Ombudsman has been designated the NPM for federal places of detention, and has been appointed to co-ordinate a national network of NPMs. Each state and territory has been asked to designate a body, or bodies, to be the NPM in that jurisdiction. To date, only WA has formerly made this designation. Negotiations continue between the Commonwealth Government and all state and territory governments to establish a formal mechanism to govern the NPM network. 

The Subcommittee on the Prevention of Torture is scheduled to visit Australia in 2020.

The Commonwealth Ombudsman released an OPCAT implementation report in October 2019. The Commission is due to issue a final report on OPCAT implementation, based on consultation with civil society and other key stakeholders, in mid 2020. 

	Recommendation: Australian governments apply recommendations from Implementing OPCAT in Australia and commence operation of all NPM bodies without delay.


	136.24 Ratify the Optional Protocol to the Convention against Torture and implement a National Preventative Mechanism (New Zealand);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
A42 Institutions & policies - General
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- general
- persons deprived of their liberty
	Partly implemented

See recommendation 136.21.
	Recommendation: Australian governments apply recommendations from Implementing OPCAT in Australia and commence operation of all NPM bodies without delay.


	136.26 Expedite the ratification process of the Optional Protocol to the Convention against Torture in order to allow for the early establishment of a National Preventive Mechanism (Hungary);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
A42 Institutions & policies - General
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- general
- persons deprived of their liberty
	Partly implemented

See recommendation 136.21.
	Recommendation: Australian governments apply recommendations from Implementing OPCAT in Australia and commence operation of all NPM bodies without delay.

	136.27 Expedite the ratification of the Optional Protocol to the Convention against Torture and establish a National Preventative Mechanism (Sweden);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
A42 Institutions & policies - General
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- general
- persons deprived of their liberty
	Partly implemented

See recommendation 136.21.
	Recommendation: Australian governments apply recommendations from Implementing OPCAT in Australia and commence operation of all NPM bodies without delay.


	136.55 Consider ratifying the Amendments to the Rome Statute of the International Criminal Court adopted in Kampala, Uganda in 2010 (Ghana);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
B51 Right to an effective remedy
B11 International humanitarian law
Affected persons:
- general
	Implemented

Australia has not ratified the 2010 Amendments to the Rome Statute of the International Criminal Court. However, it has stated that it is considering ratification in accordance with its usual domestic processes.
	

	136.3 Consider ratifying the Optional Protocol to the Convention against Torture (Ghana);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- general
- persons deprived of their liberty
	Implemented

Australia ratified OPCAT in 2017.
	Recommendation: Australian governments apply recommendations from Implementing OPCAT in Australia and commence operation of all NPM bodies without delay.


	136.4 Consider favourably the ratification of the Optional Protocol to the Convention against Torture (Peru);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- general
- persons deprived of their liberty
	Implemented

Australia ratified OPCAT in 2017.
	Recommendation: Australian governments apply recommendations from Implementing OPCAT in Australia and commence operation of all NPM bodies without delay.


	136.5 Take further steps towards ratifying the Optional Protocol to the Convention against Torture (Ukraine);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- general
- persons deprived of their liberty
	Implemented

Australia ratified OPCAT in 2017.
	Recommendation: Australian governments apply recommendations from Implementing OPCAT in Australia and commence operation of all NPM bodies without delay.


	136.6 Initiate the accession procedure to the Optional Protocol to the Convention against Torture (Serbia);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- general
- persons deprived of their liberty
	Implemented

Australia ratified OPCAT in 2017.
	Recommendation: Australian governments apply recommendations from Implementing OPCAT in Australia and commence operation of all NPM bodies without delay.


	136.7 Ratify the Optional Protocol to the Convention against Torture (Estonia);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- general
- persons deprived of their liberty
	Implemented

Australia ratified OPCAT in 2017.
	Recommendation: Australian governments apply recommendations from Implementing OPCAT in Australia and commence operation of all NPM bodies without delay.


	136.8 Ratify the Optional Protocol to the Convention against Torture (Georgia);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- general
- persons deprived of their liberty
	Implemented

Australia ratified OPCAT in 2017.
	 Recommendation: Australian governments apply recommendations from Implementing OPCAT in Australia and commence operation of all NPM bodies without delay.


	136.9 Ratify the Optional Protocol to the Convention against Torture (Italy);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- general
- persons deprived of their liberty
	Implemented

Australia ratified OPCAT in 2017.
	Recommendation: Australian governments apply recommendations from Implementing OPCAT in Australia and commence operation of all NPM bodies without delay.


	136.10 Ratify the Optional Protocol to the Convention against Torture (Lithuania);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- general
- persons deprived of their liberty
	Implemented

Australia ratified OPCAT in 2017.
	Recommendation: Australian governments apply recommendations from Implementing OPCAT in Australia and commence operation of all NPM bodies without delay.


	136.11 Ratify the Optional Protocol to the Convention against Torture (Luxembourg);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- general
- persons deprived of their liberty
	Implemented

Australia ratified OPCAT in 2017.
	Recommendation: Australian governments apply recommendations from Implementing OPCAT in Australia and commence operation of all NPM bodies without delay.


	136.12 Ratify the Optional Protocol to the Convention against Torture (Montenegro);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- general
- persons deprived of their liberty
	Implemented

Australia ratified OPCAT in 2017.
	Recommendation: Australian governments apply recommendations from Implementing OPCAT in Australia and commence operation of all NPM bodies without delay.


	136.13 Ratify the Optional Protocol to the Convention against Torture (Paraguay);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- general
- persons deprived of their liberty
	Implemented

Australia ratified OPCAT in 2017.
	Recommendation: Australian governments apply recommendations from Implementing OPCAT in Australia and commence operation of all NPM bodies without delay.


	136.14 Ratify the Optional Protocol to the Convention against Torture (Switzerland);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- general
- persons deprived of their liberty
	Implemented

Australia ratified OPCAT in 2017.
	Recommendation: Australian governments apply recommendations from Implementing OPCAT in Australia and commence operation of all NPM bodies without delay.


	136.15 Ratify the Optional Protocol to the Convention against Torture (the former Yugoslav Republic of Macedonia);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- general
- persons deprived of their liberty
	Implemented

Australia ratified OPCAT in 2017.
	Recommendation: Australian governments apply recommendations from Implementing OPCAT in Australia and commence operation of all NPM bodies without delay.


	136.16 Ratify the Optional Protocol to the Convention against Torture (Turkey);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- general
- persons deprived of their liberty
	Implemented

Australia ratified OPCAT in 2017.
	Recommendation: Australian governments apply recommendations from Implementing OPCAT in Australia and commence operation of all NPM bodies without delay.


	136.17 Ratify the Optional Protocol to the Convention against Torture (Albania);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- general
- persons deprived of their liberty
	Implemented

Australia ratified OPCAT in 2017.
	Recommendation: Australian governments apply recommendations from Implementing OPCAT in Australia and commence operation of all NPM bodies without delay.


	136.18 Ratify the Optional Protocol to the Convention against Torture (Azerbaijan);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- general
- persons deprived of their liberty
	Implemented

Australia ratified OPCAT in 2017.
	Recommendation: Australian governments apply recommendations from Implementing OPCAT in Australia and commence operation of all NPM bodies without delay.


	136.19 Ratify the Optional Protocol to the Convention against Torture (Benin);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- general
- persons deprived of their liberty
	Implemented

Australia ratified OPCAT in 2017.
	Recommendation: Australian governments apply recommendations from Implementing OPCAT in Australia and commence operation of all NPM bodies without delay.


	136.25 Ratify the Optional Protocol to the Convention against Torture and promptly implement it (Chile);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- general
- persons deprived of their liberty
	Partly Implemented

When Australia ratified OPCAT in 2017, it made a declaration under Article 24 of OPCAT to postpone its National Preventive Mechanism (NPM) obligations for three years.

The Commonwealth Ombudsman has been designated the NPM for federal places of detention, and has been appointed to co-ordinate a national network of NPMs. Each state and territory has been asked to designate a body, or bodies, to be the NPM in that jurisdiction. To date, only WA has formerly made this designation. Negotiations continue between the Commonwealth Government and all state and territory governments to establish a formal mechanism to govern the NPM network. 
	Recommendation: Australian governments apply recommendations from Implementing OPCAT in Australia and commence operation of all NPM bodies without delay.


	136.28 Speed up the process of the on-going consultations on the ratification of the Optional Protocol to the Convention against Torture in the hope that the country ratifies this important instrument for the protection and promotion of human rights (Mozambique);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- general
- persons deprived of their liberty
	Implemented

Australia ratified OPCAT in 2017.
	Recommendation: Australian governments apply recommendations from Implementing OPCAT in Australia and commence operation of all NPM bodies without delay.


	136.29 Step up efforts to ratify the Optional Protocol to the Convention against Torture (Philippines);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- general
- persons deprived of their liberty
	Implemented

Australia ratified OPCAT in 2017.
	Recommendation: Australian governments apply recommendations from Implementing OPCAT in Australia and commence operation of all NPM bodies without delay.


	136.20 Ratify the Optional Protocol to the Convention against Torture in keeping with the commitment undertaken by Australia during its previous UPR (France);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
D25 Prohibition of torture and cruel, inhuman or degrading treatment
A27 Follow-up to Universal Periodic Review (UPR)
Affected persons:
- general
- persons deprived of their liberty
	Implemented

Australia ratified OPCAT in 2017.
	Recommendation: Australian governments apply recommendations from Implementing OPCAT in Australia and commence operation of all NPM bodies without delay.

	136.22 Ratify the Optional Protocol to the Convention against Torture without further delay, as previously recommended (Denmark);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
D25 Prohibition of torture and cruel, inhuman or degrading treatment
A27 Follow-up to Universal Periodic Review (UPR)
Affected persons:
- general
- persons deprived of their liberty
	Implemented

Australia ratified OPCAT in 2017.
	Recommendation: Australian governments apply recommendations from Implementing OPCAT in Australia and commence operation of all NPM bodies without delay.


	136.23 Ratify and effectively implement, before its next UPR cycle, the Optional Protocol to the Convention against Torture (Czech Republic);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
D25 Prohibition of torture and cruel, inhuman or degrading treatment
A27 Follow-up to Universal Periodic Review (UPR)
Affected persons:
- general
- persons deprived of their liberty
	Partly implemented

When Australia ratified OPCAT in 2017, it made a declaration under Article 24 of OPCAT to postpone its National Preventive Mechanism (NPM) obligations for three years.

The Commonwealth Ombudsman has been designated the NPM for federal places of detention, and has been appointed to co-ordinate a national network of NPMs. Each state and territory has been asked to designate a body, or bodies, to be the NPM in that jurisdiction. To date, only WA has formerly made this designation. Negotiations continue between the Commonwealth Government and all state and territory governments to establish a formal mechanism to govern the NPM network. 

	Recommendation: Australian governments apply recommendations from Implementing OPCAT in Australia and commence operation of all NPM bodies without delay.


	136.50 Consider ratifying the International Convention on the Protection of All Persons from Enforced Disappearance (Ghana);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
D32 Enforced disappearances
Affected persons:
- disappeared persons
	Not implemented

The Government rejected calls for ratification after the 2015 UPR, stating that “Australia already has international human rights obligations prohibiting conduct covering enforced disappearances and provides protection against enforced disappearances in its criminal law”.[footnoteRef:283] [283:  Australian Government, ‘Australia’s Position on Recommendation 50 of the second cycle of the UPR: ‘Consider ratifying the International Convention on the Protection of All Persons from Enforced Disappearance’’(2015) <https://www.ag.gov.au/RightsAndProtections/HumanRights/United-Nations-Human-Rights-Reporting/upr-recommendations/Pages/Recommendations/50.aspx>.] 


	

	136.51 Ratify the International Convention on the Protection of All Persons from Enforced Disappearance (Japan);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
D32 Enforced disappearances
Affected persons:
- disappeared persons
	Not implemented 

See recommendation 136.50.
	

	136.52 Ratify the International Convention on the Protection of All Persons from Enforced Disappearance (Sierra Leone);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
D32 Enforced disappearances
Affected persons:
- disappeared persons
	Not implemented 

See recommendation 136.50.
	

	136.53 Accede to the International Convention on the Protection of All Persons from Enforced Disappearance and recognize the competence of the Committee (Uruguay);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
D32 Enforced disappearances
Affected persons:
- disappeared persons
	Not implemented 

See recommendation 136.50.


	

	136.54 Ratify the International Convention on the Protection of All Persons from Enforced Disappearance (Cuba);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
D32 Enforced disappearances
Affected persons:
- disappeared persons
	Not implemented 

See recommendation 136.50.


	

	136.30 Ratify the Optional Protocol to the International Covenant on Economic, Social and Cultural Rights (Italy);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
E1 Economic, social & cultural rights - general measures of implementation
B51 Right to an effective remedy
Affected persons:
- general
	Not implemented

The Commission sees ratification of this instrument as a priority for consideration.
	Recommendation: Parliamentary Joint Standing Committee on Treaties conduct a National Interest Analysis on ratification of the Migrant Workers Convention and Optional Protocols to ICESCR and CRC.



	136.31 Ratify the Optional Protocol to the International Covenant on Economic, Social and Cultural Rights (Portugal);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
E1 Economic, social & cultural rights - general measures of implementation
B51 Right to an effective remedy
Affected persons:
- general
	Not implemented

The Commission sees ratification of this instrument as a priority for consideration.
	Recommendation: Parliamentary Joint Standing Committee on Treaties conduct a National Interest Analysis on ratification of the Migrant Workers Convention and Optional Protocols to ICESCR and CRC.


	136.32 Ratify the Optional Protocol to the International Covenant on Economic, Social and Cultural Rights (Uruguay);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
E1 Economic, social & cultural rights - general measures of implementation
B51 Right to an effective remedy
Affected persons:
- general
	Not implemented

The Commission sees ratification of this instrument as a priority for consideration.
	Recommendation: Parliamentary Joint Standing Committee on Treaties conduct a National Interest Analysis on ratification of the Migrant Workers Convention and Optional Protocols to ICESCR and CRC.

	136.33 Ratify the Optional Protocol to the International Covenant on Economic, Social and Cultural Rights (Albania);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
E1 Economic, social & cultural rights - general measures of implementation
B51 Right to an effective remedy
Affected persons:
- general
	Not implemented

The Commission sees ratification of this instrument as a priority for consideration.
	Recommendation: Parliamentary Joint Standing Committee on Treaties conduct a National Interest Analysis on ratification of the Migrant Workers Convention and Optional Protocols to ICESCR and CRC.

	136.34 Ratify the Optional Protocol to the Convention on the Rights of the Child on a communications procedure (Italy);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
F31 Children: definition; general principles; protection
B51 Right to an effective remedy
Affected persons:
- children
	Not implemented

The Commission sees ratification of this instrument as a priority for consideration.
	Recommendation: Parliamentary Joint Standing Committee on Treaties conduct a National Interest Analysis on ratification of the Migrant Workers Convention and Optional Protocols to ICESCR and CRC.

	136.35 Ratify the Optional Protocol to the Convention on the Rights of the Child on a communications procedure (Montenegro);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
F31 Children: definition; general principles; protection
B51 Right to an effective remedy
Affected persons:
- children
	Not implemented

The Commission sees ratification of this instrument as a priority for consideration.
	Recommendation: Parliamentary Joint Standing Committee on Treaties conduct a National Interest Analysis on ratification of the Migrant Workers Convention and Optional Protocols to ICESCR and CRC.

	136.56 Ratify the ILO Convention No. 138 on the minimum age for admission to employment (Uzbekistan);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
F33 Children: protection against exploitation
Affected persons:
- general
- children
	Not implemented

Australia has not ratified Minimum Age Convention, 1973 (No. 138)


	

	136.57 Ratify the ILO Convention No. 169 (Chile);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
G3 Indigenous peoples
Affected persons:
- Indigenous peoples
	Not implemented

Australia has not ratified Indigenous and Tribal Peoples Convention, 1989 (No. 169) nor conducted any consultation process about ratification.


	

	136.36 Consider ratifying the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (Mexico);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
G4 Migrants
Affected persons:
- migrants
	Not implemented

Following the 2015 UPR, Australia stated that it will not ratify the ICRMW as it “regards the combination of strong domestic and international protections already in place to be sufficient” and “is not considering acceding to additional treaties where there would be little practical impact on the already existing strong protections in Australia”.[footnoteRef:284] [284:  Australian Government, Attorney-General’s Department, Universal Periodic Review monitoring. At https://www.ag.gov.au/RightsAndProtections/HumanRights/United-Nations-Human-Rights-Reporting/upr-recommendations/Pages/default.aspx.] 


The Commission has been disappointed at the lack of active consideration of ratification of additional human rights instruments over recent years, particularly in relation to the ICRMW, given the significance of the issues within our region. Temporary visa holders make up approximately 7% of Australia’s total working force.[footnoteRef:285] Labour exploitation in Australia and international supply chains have attracted significant media attention in recent years, including high-profile investigations of 7-Eleven and labour hire contractors in the agricultural sector.[footnoteRef:286] [285:  Australian Government Fair Work Ombudsman, Inquiry into the wages and conditions of people working under the 417 Working Holiday Visa Program, October 2016. At https://www.fairwork.gov.au/about-us/access-accountability-and-reporting/inquiry-reports.]  [286:  Jodie Gunders ‘Fair Work ombudsman report reveals widespread exploitation, underpayment of 417 visa holders’ ABC News (online) 15 October 2016, At  http://www.abc.net.au/news/rural/2016-10-15/ombudsman-report-reveals-widespread-417-visa-exploitation/7934780.] 


	Recommendation: Parliamentary Joint Standing Committee on Treaties conduct a National Interest Analysis on ratification of the Migrant Workers Convention and Optional Protocols to ICESCR and CRC.


	136.37 Consider ratifying the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (Algeria);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
G4 Migrants
Affected persons:
- migrants
	Not implemented

See recommendation 136.36

	Recommendation: Parliamentary Joint Standing Committee on Treaties conduct a National Interest Analysis on ratification of the Migrant Workers Convention and Optional Protocols to ICESCR and CRC.


	136.38 Consider ratifying the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (Ghana);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
G4 Migrants
Affected persons:
- migrants
	Not implemented 

See recommendation 136.36


	Recommendation: Parliamentary Joint Standing Committee on Treaties conduct a National Interest Analysis on ratification of the Migrant Workers Convention and Optional Protocols to ICESCR and CRC.

	136.39 Consider the ratification of the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (Plurinational State of Bolivia);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
G4 Migrants
Affected persons:
- migrants
	Not implemented 

See recommendation 136.36

	Recommendation: Parliamentary Joint Standing Committee on Treaties conduct a National Interest Analysis on ratification of the Migrant Workers Convention and Optional Protocols to ICESCR and CRC.

	136.40 Sign and ratify the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (Turkey);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
G4 Migrants
Affected persons:
- migrants
	Not implemented 

See recommendation 136.36

	Recommendation: Parliamentary Joint Standing Committee on Treaties conduct a National Interest Analysis on ratification of the Migrant Workers Convention and Optional Protocols to ICESCR and CRC.

	136.41 Accede to the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (Sri Lanka);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
G4 Migrants
Affected persons:
- migrants
	Not implemented 

See recommendation 136.36


	Recommendation: Parliamentary Joint Standing Committee on Treaties conduct a National Interest Analysis on ratification of the Migrant Workers Convention and Optional Protocols to ICESCR and CRC.

	136.42 Ratify the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (Egypt);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
G4 Migrants
Affected persons:
- migrants
	Not implemented 

See recommendation 136.36

	Recommendation: Parliamentary Joint Standing Committee on Treaties conduct a National Interest Analysis on ratification of the Migrant Workers Convention and Optional Protocols to ICESCR and CRC.

	136.43 Ratify on the Protection of the Rights of All Migrant Workers and Members of Their Families (Honduras);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
G4 Migrants
Affected persons:
- migrants
	Not implemented

See recommendation 136.36


	Recommendation: Parliamentary Joint Standing Committee on Treaties conduct a National Interest Analysis on ratification of the Migrant Workers Convention and Optional Protocols to ICESCR and CRC.

	136.44 Ratify the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (Indonesia);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
G4 Migrants
Affected persons:
- migrants
	Not implemented 

See recommendation 136.36


	Recommendation: Parliamentary Joint Standing Committee on Treaties conduct a National Interest Analysis on ratification of the Migrant Workers Convention and Optional Protocols to ICESCR and CRC.

	136.45 Ratify International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families Senegal);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
G4 Migrants
Affected persons:
- migrants
	Not implemented 

See recommendation 136.36


	Recommendation: Parliamentary Joint Standing Committee on Treaties conduct a National Interest Analysis on ratification of the Migrant Workers Convention and Optional Protocols to ICESCR and CRC.

	136.46 Ratify the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families Convention on Migrant Workers (Sierra Leone);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
G4 Migrants
Affected persons:
- migrants
	Not implemented

See recommendation 136.36


	Recommendation: Parliamentary Joint Standing Committee on Treaties conduct a National Interest Analysis on ratification of the Migrant Workers Convention and Optional Protocols to ICESCR and CRC.

	136.47 Ratify the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (Bahrain);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
G4 Migrants
Affected persons:
- migrants
	Not implemented 

See recommendation 136.36


	Recommendation: Parliamentary Joint Standing Committee on Treaties conduct a National Interest Analysis on ratification of the Migrant Workers Convention and Optional Protocols to ICESCR and CRC.

	136.48 Ratify the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (Benin);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
G4 Migrants
Affected persons:
- migrants
	Not implemented 

See recommendation 136.36

	Recommendation: Parliamentary Joint Standing Committee on Treaties conduct a National Interest Analysis on ratification of the Migrant Workers Convention and Optional Protocols to ICESCR and CRC.

	136.49 Ratify the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families and promptly implement it (Chile);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A12 Acceptance of international norms
G4 Migrants
Affected persons:
- migrants
	Not implemented 

See recommendation 136.36

	Recommendation: Parliamentary Joint Standing Committee on Treaties conduct a National Interest Analysis on ratification of the Migrant Workers Convention and Optional Protocols to ICESCR and CRC.

Recommendation: Government ensure that Australia’s international human rights obligations are comprehensively incorporated into law.

	Theme: A13 Reservations
	

	136.59 Withdraw its reservation on article 4 (a) of the International Convention on the Elimination of All Forms of Racial Discrimination (South Africa);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A13 Reservations
B32 Racial discrimination
G1 Members of minorities
Affected persons:
- general
- minorities/ racial, ethnic, linguistic, religious or descent-based groups
	Not implemented

The Government has maintained that it will not presently consider withdrawal of this reservation.[footnoteRef:287] [287:  UN Human Rights Council, Report of the Working Group on the Universal Periodic Review, Australia, Views on conclusions and/or recommendations, voluntary commitments and replies presented by the State under review, 35th sess, Agenda item 6, UN Doc A/HRC/31/14/Add.1 (29 February 2016), [7].  ] 

	Recommendation: Government remove existing reservations to human rights treaties. 

Recommendation: Government support social cohesion, community harmony and national unity initiatives underpinned by accurate data. Government fund a new national anti-racism strategy. 

	136.165 Remove the reservation to the Convention on the Rights of the Child, and prohibit corporal punishment of children in the home and all other settings (Estonia);
Source of position: A/HRC/31/14/Add.1 - Para. 8
	Noted
	A13 Reservations
F31 Children: definition; general principles; protection
F32 Children: family environment and alternative care
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- general
- children
	Not implemented

The defence of ‘reasonable chastisement’ can still be used to defend a charge of assault of a child by a parent in certain jurisdictions in Australia.[footnoteRef:288] In some states and territories, a parent’s right to use corporal punishment is provided in legislation, while in others it is provided by the common law.  [288:  ACT Human Rights Commission, Submission No 97 to Australian Human Rights Commission, Report under article 44, paragraph 1(b), on the Convention on the Rights of the Child, 30 May 2018, 5.] 


NSW is the only state to have made legislative amendments limiting corporal punishment by parents.[footnoteRef:289] NSW, South Australia, Tasmania and Victoria have explicitly prohibited the use of corporal punishment in all schools. In the ACT, the current interpretation of the law means that a ban applies to non-government schools as well, but it is not explicitly prohibited in all schools.[footnoteRef:290] There is ambiguity in the Northern Territory, Queensland and Western Australia, where the prohibitions do not extend to non-government schools.[footnoteRef:291] [289:  Australian Institute of Family Studies, Corporal punishment: Key Issues (March 2017) <https://aifs.gov.au/cfca/publications/corporal-punishment-key-issues>. The Crimes Amendment (Child Protection-Physical Mistreatment) Act 2001 (NSW); Crimes Act 1900 (NSW) s 61AA.]  [290:  Australian Institute of Family Studies, Corporal punishment: Key Issues (March 2017) <https://aifs.gov.au/cfca/publications/corporal-punishment-key-issues>.]  [291:  Australian Institute of Family Studies, Corporal punishment: Key Issues (March 2017) <https://aifs.gov.au/cfca/publications/corporal-punishment-key-issues>.] 


	Recommendation: Parliamentary Joint Standing Committee on Treaties conduct a National Interest Analysis on ratification of the Migrant Workers Convention and Optional Protocols to ICESCR and CRC.

Recommendation: Governments prohibit the use of isolation and force as punishment in juvenile justice facilities.

	Theme: A22 Cooperation with treaty bodies
	

	136.61 Implement recommendations from the Committee against Torture (Timor-Leste);
Source of position: A/HRC/31/14/Add.1 - Para. 13
	Noted
	A22 Cooperation with treaty bodies
A23 Follow-up to treaty bodies
D25 Prohibition of torture and cruel, inhuman or degrading treatment
A27 Follow-up to Universal Periodic Review (UPR)
Affected persons:
- general
- judges, lawyers and prosecutors
- persons deprived of their liberty
	Partly implemented

Australia has not implemented all recommendations from the Committee against Torture. For example, sterilisation of women and girls with disability, without consent, continues to occur in Australia.[footnoteRef:292] [292:  Committee against Torture, Concluding observations on the combined fourth and fifth periodic reports of Australia (23 December 2014), UN Doc CAT/C/AUS/CO/4-5, [20]. See Australian Human Rights Commission, Submission to the UN Human Rights Committee: Information Concerning Australia’s Compliance with the International Covenant on Civil and Political Rights (18 September 2017), [62]. At https://tbinternet.ohchr.org/Treaties/CCPR/Shared%20Documents/AUS/INT_CCPR_NHS_AUS_28980_E.pdf (viewed 3 January 2020); and Australian Human Rights Commission, Submission to the Committee on the Rights of Persons with Disabilities (25 July 2019), [75]-[77]. At https://www.humanrights.gov.au/our-work/legal/submission/information-concerning-australias-compliance-convention-rights-persons.] 

	Recommendation: Government address the UNCRPD Committee’s recommendations in the new National Disability Strategy; adopt uniform legislation prohibiting sterilisation of people with disability without their consent; and implement a nationally consistent supported decision-making framework.

	Theme: A24 Cooperation with special procedures
	

	136.77 Implement the recommendations from the Special Rapporteur on the rights of indigenous peoples (Costa Rica);
Source of position: A/HRC/31/14/Add.1 - Para. 13
	Noted
	A24 Cooperation with special procedures
A25 Follow-up to special procedures
A27 Follow-up to Universal Periodic Review (UPR)
G3 Indigenous peoples
Affected persons:
- Indigenous peoples
	Partly implemented

See recommendations 136.74, 136.125, 136.205, 136.101, 136.103, 136.99, 136.97 for detail on the realisation of the rights of Aboriginal and Torres Strait Islander peoples.

	Recommendation: Government support a national voice to Parliament for Indigenous peoples, and ensure the informed consent of Indigenous peoples in all decision making that affects them. Government sets timetable for achieving reform of the Constitution to remove capacity for racial discrimination. 

Recommendation: Government implements shared decision making and partnerships with Aboriginal and Torres Strait Islander peoples through the Closing the Gap strategy, and commit to funding and actions to achieve targets by 2031.

Recommendation: Government implement the recommendations of the Wiyi Yani U Thangani report, including by developing a National Action Plan for Aboriginal and Torres Strait Islander women and girls.

	Theme: A28 Cooperation with other international mechanisms and institutions
	

	136.62 Take urgent measures for the implementation of the recommendations of the UNHCR, the United Nations Human Rights Treaty Bodies and Special Procedures as regards asylum seekers and illegal migrants (Belarus);
Source of position: A/HRC/31/14/Add.1 - Para. 13
	Noted
	A28 Cooperation with other international mechanisms and institutions
A25 Follow-up to special procedures
G4 Migrants
A22 Cooperation with treaty bodies
A23 Follow-up to treaty bodies
A24 Cooperation with special procedures
A27 Follow-up to Universal Periodic Review (UPR)
G5 Refugees & asylum seekers
Affected persons:
- refugees & asylum seekers
- migrants
	[bookmark: _Hlk31801151]Partly implemented

The Commission continues to hold serious concerns about aspects of Australia’s treatment of asylum seekers and refugees, which are inconsistent with its international human rights obligations. In particular:

· Mandatory immigration detention for all unlawful non-citizens, including children 
· The policy of third country processing in Papua New Guinea and Nauru for asylum seekers who arrive by sea 
· Access to healthcare for refugees and asylum seekers in Nauru
· Serious human rights concerns regarding refugees and asylum seekers in “the Legacy Caseload”
· The length of detention for people who arrive by boat
· Turn backs of boats offshore 

	Recommendation: Government ensure immigration detention is justified, time limited, and subject to prompt and regular judicial oversight. Government reduces numbers of people held in immigration detention to maintain safety during COVID-19 pandemic. Government amends the Migration Act 1958 (Cth) to prohibit placing children in immigration detention.

Recommendation: Government repeal the Migration and Maritime Powers Legislation Amendment (Resolving the Asylum Legacy Caseload) Act 2014 (Cth). Government conduct refugee status determination consistently with its international obligations, and provide permanent protection for refugees and family sponsorship. Government provide sufficient support to asylum seekers experiencing financial hardship to ensure an adequate standard of living.

Recommendation: Government immediately cease the current regime of third country processing, and offer viable long-term protection for all refugees subject to third country processing, including those transferred to Australia, and confirm they will not be sent back to PNG or Nauru.

Recommendation: Government ensure refugees and asylum seekers access timely and appropriate healthcare in Australia, unless there is a medical reason why another destination is more appropriate.


	Theme: A3 Inter-State cooperation & development assistance
	

	136.215 Further contribute to the global realization of the right to development including through ensuring that its annual ODAs (Official Development Assistance) matches the internationally agreed level of 0.7% of the GDP (Egypt);
Source of position: A/HRC/31/14/Add.1 - Para. 13
	Noted
	A3 Inter-State cooperation & development assistance
B41 Right to development
Affected persons:
- general
	Not Implemented

The OECD recommends that states allocate 0.7 per cent of Gross National Income (GNI) to ODA. ODA as a proportion of GNI will fall to 0.22 per cent in 2017­–18 and to a low of 0.20 per cent in 2020–21 in Australia.[footnoteRef:293] [293:  Development Policy Centre, Australian Aid Tracker: Trends, Development Policy Centre. At: http://devpolicy.org/aidtracker/trends/ (viewed 11 May 2020). ] 


In 2019 the Joint Standing Committee on Foreign Affairs, Defence and Trade released the first report of its inquiry into Australia’s aid program in the Indo-Pacific. The report recommended that the Government commit to increasing the aid budget to at least 0.5 per cent of GNI within five years, and a second timeframe to reach 0.7 per cent of GNI over ten years.[footnoteRef:294] The Committee also recommended that the Australian Parliament introduce a legislated floor reflecting these per cent of GNI figures however this has not yet been implemented.[footnoteRef:295] [294:  Parliament of Australia, Inquiry into the strategic effectiveness and outcomes of Australia's aid program in the Indo Pacific and its role in supporting our regional interests. At: https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Foreign_Affairs_Defence_and_Trade/Australiasaidprogram/Interim_Report. ]  [295:  Parliament of Australia, Inquiry into the strategic effectiveness and outcomes of Australia's aid program in the Indo Pacific and its role in supporting our regional interests. At: https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Foreign_Affairs_Defence_and_Trade/Australiasaidprogram/Interim_Report.] 

	

	136.216 Increase its ODA from the current 0.33% to 0.7% of the GDP (Sierra Leone);
Source of position: A/HRC/31/14/Add.1 - Para. 13
	Noted
	A3 Inter-State cooperation & development assistance
B41 Right to development
Affected persons:
- general
	Not Implemented

For discussion on the 0.7 per cent GNI/ODA standard to, see recommendation 136.215.

	

	136.217 Adopt a clear road map to reach ODA target of 0.7 per cent of GNI (Bangladesh);
Source of position: A/HRC/31/14/Add.1 - Para. 13
	Noted
	A3 Inter-State cooperation & development assistance
B41 Right to development
Affected persons:
- general
	Not Implemented

For discussion on the 0.7 per cent GNI/ODA standard to, see recommendation 136.215.

	

	136.219 Revise its Intended Nationally Determined Contribution to be in line with a fair approach taken by other industrialised countries, so as to be consistent with the full enjoyment of human rights by its people and those in neighbouring countries (Fiji);
Source of position: A/HRC/31/14/Add.1 - Para. 13
	Noted
	A3 Inter-State cooperation & development assistance
B41 Right to development
Affected persons:
- general
	Not Implemented

Australia’s intended nationally determined contribution target is 26 to 28 per cent below 2005 greenhouse gas emission levels by 2030.[footnoteRef:296] [296:  Australia’s Intended Nationally Determined Contribution to a new Climate Change Agreement, https://www4.unfccc.int/sites/submissions/indc/Submission%20Pages/submissions.aspx (viewed 11 May 2020). ] 


This target is below those set by many other industrialised countries including the UK, Germany, Norway and the US.[footnoteRef:297] [297:  Climate Change Authority (Cth), Comparing countries’ emissions targets (2019) < http://climatechangeauthority.gov.au/comparing-countries-emissions-targets>.] 


Climate change is already affecting the human rights of thousands across the Pacific and around the world. It is appropriate and in Australia’s best interest to help prevent the worst impacts of climate change.
	Recommendation: Government take urgent steps to implement the Paris Agreement and integrate a human rights-based approach into all disaster recovery policies

	Theme: A41 Constitutional and legislative framework
	

	136.70 Consolidate national human rights efforts through a federal human rights act and reinvigorating the National Human Rights Plan of Action (Indonesia);
Source of position: A/HRC/31/14/Add.1 - Para. 17
	Noted
	A41 Constitutional and legislative framework
A42 Institutions & policies - General
B51 Right to an effective remedy
Affected persons:
- general
	Not implemented.

See recommendation 136.117.

Australia does not have a national human rights act or a constitutional bill of rights. Australia has also not revisited the development of a National Human Rights Plan of Action.

Despite the PJCHR, Australia continues to have limited legislative protection of human rights at the Federal level. While some international human rights commitments are enshrined in domestic law, Australia has an inadequate legal patchwork of human rights protection and individuals cannot access enforceable remedies when their rights are breached.
	Recommendation: Government ensure that Australia’s international human rights obligations are comprehensively incorporated into Australian law

	136.75 Continue its ongoing efforts towards the promotion and protection of the rights of indigenous persons, through law and practice, including by giving constitutional recognition (Sri Lanka);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Noted
	A41 Constitutional and legislative framework
A42 Institutions & policies - General
G3 Indigenous peoples
Affected persons:
- Indigenous peoples
	Partly implemented

See recommendation 136.74

The UN Declaration on the Rights of Indigenous Peoples (UNDRIP) has not been implemented in Australia. The Commission encourages the Government to develop and implement a national action plan to achieve the ends of the UNDRIP, consistent with the commitment made in the Outcome Document of the World Conference on Indigenous Peoples.[footnoteRef:298]  [298:  United Nations General Assembly, Outcome document of the high-level plenary meeting of the General Assembly known as the World Conference on Indigenous Peoples, GA Res 69/2, UN Doc No A/69/L.1, [7]-[8]. At https://www.un.org/en/ga/search/view_doc.asp?symbol=A/69/L.1 (viewed 9 January 2020). Recommendations: zz] 

	Recommendation: Government develop a national program to implement UNDRIP and schedule it to the definition of human rights in the Human Rights (Parliamentary Scrutiny) Act 2011 (Cth).

Recommendation: Government support a national voice to Parliament for Indigenous peoples, and ensure the informed consent of Indigenous peoples in all decision making that affects them. Government sets timetable for achieving reform of the Constitution to remove capacity for racial discrimination.  

	136.116 Remove from the Constitution provisions allowing racial discrimination (Russian Federation);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Noted
	A41 Constitutional and legislative framework
B32 Racial discrimination
G1 Members of minorities
G3 Indigenous peoples
Affected persons:
- Indigenous peoples
- minorities/ racial, ethnic, linguistic, religious or descent-based groups
	Not implemented

The Constitution still allows racial discrimination to occur through the operation of section 51(xxvi) and section 25: 
· Section 25 of the Australian Constitution contemplates the ability of Australian state governments to disqualify a group of people from voting based on race. 
· Under Australia’s Constitution, the federal Parliament is permitted to make laws under enumerated ‘heads of power’ in s 51. Under s 51(xxix), the ‘external affairs power’, the federal Parliament may pass legislation that implements international treaty obligations.[footnoteRef:299] However, under s 51(xxvi), the ‘races power’, the federal Parliament may pass laws with respect to ‘the people of any race for whom it is deemed necessary to make special laws’.[footnoteRef:300] Judicial interpretation of the ‘races power’ suggests that it is not limited to matters that are beneficial in nature and could validly support the passage of adverse racially discriminatory laws.[footnoteRef:301] [299:  The Commonwealth v Tasmania (‘The Tasmanian Dam Case’) (1983) 158 CLR 1.  ]  [300:  Australian Constitution, s 51(xxvi).  ]  [301:  Kartinyeri v Commonwealth (1998) 152 ALR 540  ] 


The Commission and others have made repeated calls to repeal s 25 and to reform or repeal the ‘races power’ as a way to remove the potential for racial discrimination from the Constitution.[footnoteRef:302] In particular, the Commission has previously suggested the:  [302:  For example: Joint Select Committee on Constitutional Recognition relating to Aboriginal and Torres Strait Islander Peoples, Final Report (November 2018), p.136. At https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Former_Committees/Constitutional_Recognition_2018/ConstRecognition/Final_Report (viewed 4 February 2020); and Australian Human Rights Commission, Submission to the Joint Select Committee on Constitutional Recognition relating to Aboriginal and Torres Strait Islander Peoples (20 July 2018). At https://www.aph.gov.au/DocumentStore.ashx?id=81afbee8-381f-40a4-a758-b1384881e633&subId=658933 (viewed 4 February 2020); Joint Select Committee on Constitutional Recognition of Aboriginal and Torres Strait Islander Peoples, Final Report (2015) xiii (Recommendations 3–5). At https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/2015_Constitutional_Recognition_of_Aboriginal_and_Torres_Strait_Islander_Peoples/Constitutional_Recognition/Final_Report (viewed 4 February 2020); and Expert Panel on Constitutional Recognition of Indigenous Australians, Recognising Aboriginal and Torres Strait Islander Peoples in the Constitution — Report of the Expert Panel (2012), Recommendations 3–5. See also: Referendum Council, Final Report of the Referendum Council (30 June 2017), pp.2  (Recommendation 1), 5, 12–13, 23–24. At https://www.referendumcouncil.org.au/sites/default/files/report_attachments/Referendum_Council_Final_Report.pdf.] 

· Removal of s 25 and s 51(xxvi), and 
· Insertion of a provision guaranteeing, for all Australians, equality before the law and freedom from discrimination, with such a protection drafted in a way that would guide the operation of the ‘races power’ to ensure that ‘special laws’ for the people of a particular race could not be made if they were (adversely) discriminatory.[footnoteRef:303]  [303:  Australian Human Rights Commission, Constitutional reform: Creating a nation for all of us (2011) 15. At https://www.humanrights.gov.au/publications/constitutional-reform-creating-nation-all-us-2011 (viewed 23 October 2017). See also Australian Human Rights Commission, Social Justice Report 2008 (2009) 62–76. At http://www.humanrights.gov.au/social_justice/sj_report/sjreport08/index.html (viewed 23 October 2017); Australian Human Rights Commission, Submission to the UN Committee On The Elimination Of Racial Discrimination (30 October 2017) 8-9. At https://tbinternet.ohchr.org/Treaties/CERD/Shared%20Documents/AUS/INT_CERD_IFN_AUS_29335_E.pdf (viewed 4 February 2020); and Australian Human Rights Commission, Submission to the Joint Select Committee on Constitutional Recognition relating to Aboriginal and Torres Strait Islander Peoples (July 2018), [53], [59]. At https://www.aph.gov.au/DocumentStore.ashx?id=81afbee8-381f-40a4-a758-b1384881e633&subId=658933.] 

	Recommendation: Government support a national voice to Parliament for Indigenous peoples, and ensure the informed consent of Indigenous peoples in all decision making that affects them. Government sets timetable for achieving reform of the Constitution to remove capacity for racial discrimination.  


	136.73 Consider establishing a comprehensive human rights act as recommended by the National Human Rights Consultative Committee (Canada);
Source of position: A/HRC/31/14/Add.1 - Para. 17
	Noted
	A41 Constitutional and legislative framework
E1 Economic, social & cultural rights - general measures of implementation
A42 Institutions & policies - General
B51 Right to an effective remedy
D1 Civil & political rights - general measures of implementation
Affected persons:
- general
	Not implemented 

See recommendations 136.70 and 136.117.
	Recommendation: Government ensure that Australia’s international human rights obligations are comprehensively incorporated into Australian law

	136.71 Fully incorporate its international human-rights obligations into domestic law by introducing a comprehensive judicially enforceable federal Human Rights Act (Iceland);
Source of position: A/HRC/31/14/Add.1 - Para. 17
	Noted
	A41 Constitutional and legislative framework
E1 Economic, social & cultural rights - general measures of implementation
B51 Right to an effective remedy
D1 Civil & political rights - general measures of implementation
Affected persons:
- general
	Not implemented 

See recommendations 136.70 and 136.117.
	Recommendation: Government ensure that Australia’s international human rights obligations are comprehensively incorporated into Australian law

	136.72 Incorporate international human rights obligations into domestic law by adopting a comprehensive Human Rights Act at federal level (Turkey);
Source of position: A/HRC/31/14/Add.1 - Para. 17
	Noted
	A41 Constitutional and legislative framework
E1 Economic, social & cultural rights - general measures of implementation
B51 Right to an effective remedy
D1 Civil & political rights - general measures of implementation
Affected persons:
- general
	Not implemented

See recommendations 136.70 and 136.117.
	Recommendation: Government ensure that Australia’s international human rights obligations are comprehensively incorporated into Australian law

	136.76 Implement Constitutional recognition of Indigenous Australians and continue to exert efforts to fully implement the Indigenous Advancement Strategy in order to ensure the indigenous people have sufficient access to health services, education and employment opportunities (Republic of Korea);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Noted
	A41 Constitutional and legislative framework
E31 Right to work
E41 Right to health - General
G3 Indigenous peoples
E51 Right to education - General
Affected persons:
- Indigenous peoples
	Not implemented.

See recommendation 136.75
	Recommendation: Government develop a national program to implement UNDRIP and schedule it to the definition of human rights in the Human Rights (Parliamentary Scrutiny) Act 2011 (Cth).

Recommendation: Government support a national voice to Parliament for Indigenous peoples, and ensure the informed consent of Indigenous peoples in all decision making that affects them. Government sets timetable for achieving reform of the Constitution to remove capacity for racial discrimination.  

Recommendation: Government implements shared decision making and partnerships with Aboriginal and Torres Strait Islander peoples through the Closing the Gap strategy, and commit to funding and actions to achieve targets by 2031.

	Theme: A42 Institutions & policies - General
	

	136.65 Extend the mandate of the Joint Parliamentary Committee on Human Rights to include the domestic consideration and oversight of implementation of recommendations from United Nations human rights mechanisms (United Kingdom of Great Britain and Northern Ireland);
Source of position: A/HRC/31/14/Add.1 - Para. 17
	Noted
	A42 Institutions & policies - General
A25 Follow-up to special procedures
A23 Follow-up to treaty bodies
A27 Follow-up to Universal Periodic Review (UPR)
Affected persons:
- general
	Not implemented

The mandate of the PJCHR has not been expanded since Australia’s second cycle UPR.[footnoteRef:304] [304:  See Human Rights (Parliamentary Scrutiny) Act 2011 (Cth).] 


The Commission notes, however, that the legislation establishing the committee provides that the Attorney-General may refer matters for inquiry to the committee. This could include inquiries reviewing progress in implementing treaty obligations. In reality, no such inquiry has been referred despite recommendations to this effect by civil society organisations and the AHRC.
	Recommendation: Government train public servants to ensure that Statements of Compatibility are of a consistently high standard and ensure that the views of the PJCHR are considered prior to enacting legislation.

Recommendation: Government develop a national program to implement UNDRIP and schedule it to the definition of human rights in the Human Rights (Parliamentary Scrutiny) Act 2011 (Cth).

	136.68 Carry out an assessment of plans of action on human rights and ensure that these instruments are effective in practice (Belarus);
Source of position: A/HRC/31/14/Add.1 - Para. 17
	Noted
	A42 Institutions & policies - General
A27 Follow-up to Universal Periodic Review (UPR)
A6 Context, statistics, budget, civil society
Affected persons:
- general
	Not implemented

Australia has not undertaken an assessment of its national action plans to ensure they are consistent with its international human rights obligations.
	Recommendations: Government ensure that Australia’s international human rights obligations are comprehensively incorporated into law.

Recommendations: Government commits to formally replying to all treaty body recommendations within 12 months with civil society engagement, targets and identifying responsible government agencies for implementation.


	136.69 Prepare a comprehensive national action plan defining responsibilities, benchmarks and indicators to measure progress achieved (Panama);
Source of position: A/HRC/31/14/Add.1 - Para. 17
	Noted
	A42 Institutions & policies - General
A27 Follow-up to Universal Periodic Review (UPR)
A6 Context, statistics, budget, civil society
Affected persons:
- general
	Partly implemented

Australia does not have a comprehensive national action plan.

In regard to the Standing National Human Rights Mechanism, see recommendation 136.64. 

	Recommendations: Government ensure that Australia’s international human rights obligations are comprehensively incorporated into law.

Recommendations: Government commits to formally replying to all treaty body recommendations within 12 months with civil society engagement, targets and identifying responsible government agencies for implementation.


	136.67 Revise the decision to reduce the AHRC’s funds in order to guarantee its independent and effective functioning (Hungary);
Source of position: A/HRC/31/14/Add.1 - Para. 17
	Noted
	A42 Institutions & policies - General
A6 Context, statistics, budget, civil society
Affected persons:
- general
	Partly implemented

 The Commission had funding redirected for a four year period. This was reinstated at the end of that period.

While the Commission has not had further significant funding decreases, it has had an increase in the total number of Commissioners appointed, without the provision of appropriate funding. This has limited the resources available to the incoming Commissioner and placed strain on other sections of the Commission, particularly those dealing with the conciliation of complaints. For example: 
· The funding cut from the 2014–15 Budget was not restored when a new Human Rights Commissioner was appointed in February 2014 bringing the total number of Commissioners back up to seven.  
· In July 2016 a new Disability Discrimination Commissioner was appointed bringing the total number of Commissioners up to eight. However, no additional budget was provided to the Commission for the costs associated with this new position.[footnoteRef:305] Instead, the budget for the Commission in 2016/17 decreased   [305:  See Australian Government, Portfolio Budget Statements 2016-17, Budget Related Paper No. 1.2, Attorney-General’s Portfolio 128-129. At https://webarchive.nla.gov.au/awa/20170408040550/https://www.ag.gov.au/Publications/Budgets/Budget2016-17/Pages/Portfolio-Budget-Statements-2016-17.aspx (viewed 16 February 2020).] 

· The impact on the Commission of taking on significant additional expenses with the appointment of new Commissioners, without additional budget was a reduction in staffing levels and an increased burden on remaining staff. For example, despite increased operational efficiencies within the Commission, complaint handling staff saw an increase in caseloads which were on average 30% higher than standard caseloads.[footnoteRef:306]   [306:  Australian Human Rights Commission, Submission to the Parliamentary Joint Committee on Human Rights in its Inquiry into freedom of speech, 9 December 2016 at [289]-[293]. At https://www.aph.gov.au/DocumentStore.ashx?id=d42f430a-869c-4706-9414-bf0cba934162&subId=461226 (viewed 16 February 2020).] 



	


	Theme: B31 Equality & non-discrimination
	

	136.220 Open legal partnership models to all, regardless of their sexual orientation or gender identity (Iceland);
Source of position: A/HRC/31/14/Add.1 - Para. 42
	Noted
	B31 Equality & non-discrimination
D8 Rights related to marriage & family
G2 Lesbian, gay, bisexual and transgender and intersex persons (LGBTI)
Affected persons:
- lesbian, gay, bisexual, transgender and intersex persons (LGBTI) 
	Implemented 

In December 2017 the Australian Parliament passed legislation to redefine marriage as ‘the union of 2 people to the exclusion of all others, voluntarily entered into for life’.[footnoteRef:307] The amendments mean that adult couples are now able to marry in Australia regardless of their sex, sexual orientation, gender identity or intersex status. The amendments also removed an exception in the SDA, which made it lawful for state and territory governments to refuse to make, issue, or alter an official record of a person’s sex because the person was married,[footnoteRef:308] in accordance with the Human Rights Committee’s decision in G v Australia.[footnoteRef:309] The Commission welcomed these historic changes.[footnoteRef:310] [307:  Marriage Amendment (Definition and Religious Freedoms) Act 2017 (Cth) cl 3, amending Marriage Act 1961 (Cth) s 5(1). ]  [308:  Sex Discrimination Act 1984 (Cth) s 40(2), as amended by Marriage Amendment (Definition and Religious Freedoms) Act 2017 (Cth) sch 2.]  [309:  Human Rights Committee, Views: Communication No 2172/2012, 119th sess, UN Doc CCPR/C/119/D/2172/2012 (17 March 2017) (‘G v Australia’).]  [310:  Australian Human Rights Commission, ‘Human rights landmark as Australia legalises marriage equality’ (Media Release, 7 December 2017). At https://www.humanrights.gov.au/news/media-releases/human-rights-landmark-australia-legalises-marriage-equality (viewed 2 July 2020).] 

	

	136.222 Revise the Marriage Act of 1961 in a way that ensures full equality with respect to the civil institution of marriage (Netherlands);
Source of position: A/HRC/31/14/Add.1 - Para. 42
	Noted
	B31 Equality & non-discrimination
D8 Rights related to marriage & family
G2 Lesbian, gay, bisexual and transgender and intersex persons (LGBTI)
Affected persons:
- lesbian, gay, bisexual, transgender and intersex persons (LGBTI) 
	Implemented 

See recommendation 136.220 above. 
	

	136.223 Legally recognize same-sex marriage (Spain);
Source of position: A/HRC/31/14/Add.1 - Para. 42
	Noted
	B31 Equality & non-discrimination
D8 Rights related to marriage & family
G2 Lesbian, gay, bisexual and transgender and intersex persons (LGBTI)
Affected persons:
- lesbian, gay, bisexual, transgender and intersex persons (LGBTI) 
	Implemented 

See recommendation 136.220 above. 
	

	136.224 Amend the federal Marriage Act to allow same-sex couples to marry by changing the definition of marriage, and provide full recognition of same-sex marriages from overseas (Sweden);
Source of position: A/HRC/31/14/Add.1 - Para. 42
	Noted
	B31 Equality & non-discrimination
D8 Rights related to marriage & family
G2 Lesbian, gay, bisexual and transgender and intersex persons (LGBTI)
Affected persons:
- lesbian, gay, bisexual, transgender and intersex persons (LGBTI) 
	Implemented 

See recommendation 136.220 above. 
	

	Theme: B32 Racial discrimination
	

	136.122 Put an end to racism and racial discrimination, in particular, against the indigenous people, including demolition of buildings and discontinuation of funding to essential and municipal services in indigenous communities pursued by both federal and local governments, as well as the enforced sterilization and adoption of indigenous women and children (Democratic People’s Republic of Korea);
Source of position: A/HRC/31/14/Add.1 - Para. 68
	Noted
	B32 Racial discrimination
E1 Economic, social & cultural rights - general measures of implementation
F32 Children: family environment and alternative care
G1 Members of minorities
E41 Right to health - General
A6 Context, statistics, budget, civil society
G3 Indigenous peoples
Affected persons:
- children
- Indigenous peoples
- women
- minorities/ racial, ethnic, linguistic, religious or descent-based groups
	Partly implemented

For recommendations on racial discrimination see 136.99 and 136.125. 


For recommendations about the funding of services see 136.104, 136.87, 136.136 and 136.91.

For recommendations about the rights of Aboriginal and Torres Strait Islander children and child protection polices see 136.91.




	
Recommendation: Government support a national voice to Parliament for Indigenous peoples, and ensure the informed consent of Indigenous peoples in all decision making that affects them. Government sets timetable for achieving reform of the Constitution to remove capacity for racial discrimination. 

Recommendation: Government implements shared decision making and partnerships with Aboriginal and Torres Strait Islander peoples through the Closing the Gap strategy, and commit to funding and actions to achieve targets by 2031.

Recommendation: Government implement the recommendations of the Wiyi Yani U Thangani report, including by developing a National Action Plan for Aboriginal and Torres Strait Islander women and girls.


	Theme: B51 Right to an effective remedy
	

	136.197 Set up a commission of National Independent Inquiry on Violence and Abuse against People with Disability (Islamic Republic of Iran);
Source of position: A/HRC/31/14/Add.1 - Para. 39
	Noted
	B51 Right to an effective remedy
F43 Persons with disabilities: protection against exploitation, violence and abuse
A42 Institutions & policies - General
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- persons with disabilities
	Implemented

On 5 April 2019, the Government announced the establishment of the Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability. The Commission commends the Government for establishing this Royal Commission and welcomes the broad scope of the terms of reference, which recognises the human rights and fundamental freedoms of people with disability under the CRPD.[footnoteRef:311] [311:  Governor General of Australia, Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability, Letters Patent (4 April 2019). At https://disability.royalcommission.gov.au/about/Pages/letters-patent.aspx.] 


The Commission encourages the Royal Commission to examine the gender-based aspects of violence, abuse, neglect and exploitation.
	


	136.198 Conduct a national independent investigation into cases of violence and degrading treatment of persons with disabilities and persons suffering from mental illness in institutions and homes for the disabled (Russian Federation);
Source of position: A/HRC/31/14/Add.1 - Para. 39
	Noted
	B51 Right to an effective remedy
F43 Persons with disabilities: protection against exploitation, violence and abuse
F32 Children: family environment and alternative care
D25 Prohibition of torture and cruel, inhuman or degrading treatment
E41 Right to health - General
D26 Conditions of detention
Affected persons:
- persons deprived of their liberty
- persons with disabilities
	Implemented

See recommendation 136.197 

Notwithstanding the establishment of the Royal Commission into Violence, Abuse, Neglect and Exploitation of People, the  Commission remains concerned that mental health laws, frameworks and policies in Australia permit the provision of mental health services to people with psychosocial disability and mental health conditions in ways that breach their human rights, including their right to liberty and security.[footnoteRef:312] In particular, the Commission is concerned about the imposition of compulsory treatment by means of Community Treatment Orders, the administration of medical intervention to people with disability without the free, prior and informed consent of the person concerned, and involuntary hospitalisation, including committal to mental-health facilities, of people with a disability on the basis of perceived or actual impairment. In 2016–2017, nearly half (45.4%) of public health overnight separations with specialised care were patients with an involuntary mental health status.[footnoteRef:313]  [312:  Australian Human Rights Commission, Inquiry into the Social and Economic Benefits of Improving Mental Health - Submission No. 491 to the Productivity Commission (18 April 2019). At https://www.pc.gov.au/inquiries/current/mental-health/submissions.]  [313:  Australian Institute of Health and Welfare, Mental Health Services in Australia (Web Report, 3 May 2019). At https://www.aihw.gov.au/reports/mental-health-services/mental-health-services-in-australia/report-contents/restrictive-practices.] 


The Commission encourages the Government to ensure that all mental health laws, frameworks and policies be examined and reformed to ensure alignment with the rights and obligations enshrined in the CRPD. The Commission also encourages the Government to implement OPCAT with a view to applying it to all places of detention where an individual is or may be deprived of his or her liberty, including disability-specific settings, such as mental health facilities, forensic psychiatric or disability units, residential institutions (including group homes) and segregated educational facilities.
	Recommendation: Governments adopt a human rights-based approach to mental health laws and ensure that mental health services do not violate the human rights of people with disability.

Recommendation:  Government address the UNCRPD Committee’s recommendations in the new National Disability Strategy; adopt uniform legislation prohibiting sterilisation of people with disability without their consent; and implement a nationally consistent supported decision-making framework.

	Theme: B6 Business & Human Rights
	

	136.212 Adopt a National Action Plan to implement the Guiding Principles on Business and Human Rights (Netherlands);
Source of position: A/HRC/31/14/Add.1 - Para. 65
	Noted
	B6 Business & Human Rights
A42 Institutions & policies - General
Affected persons:
- general
	Not implemented

Following its second cycle UPR, the Australian Government commenced consultations to develop a National Action Plan on Business and Human Rights but withdrew its support in 2017. 
	Recommendation: Government develop a National Action Plan on Business and Human Rights; and legislate for large Australian companies and those operating in high risk sectors, including extraterritorially, to conduct human rights and environmental due diligence.


	Theme: D51 Administration of justice & fair trial
	

	136.202 Adopt the recommendation by the Committee against Torture to review mandatory sentencing laws with a view to abolishing them (Norway);
Source of position: A/HRC/31/14/Add.1 - Para. 53
	Noted
	D51 Administration of justice & fair trial
F34 Children: Juvenile justice
A22 Cooperation with treaty bodies
A23 Follow-up to treaty bodies
A41 Constitutional and legislative framework
Affected persons:
- general
	Not implemented

Mandatory sentencing laws continue to exist in most Australian jurisdictions.[footnoteRef:314] These laws undermine rule of law principles such as judicial discretion, may lead to arbitrary detention, and disproportionality impact on Aboriginal and Torres Strait Islander people.[footnoteRef:315]  [314:  See, for example: Criminal Law (Two Strike Child Sex Offenders) Amendment Act 2012 (Qld); Crimes Amendment (Murder of Police Officers) Act 2011 (NSW); Sentencing Amendment (Violent Offences) Act 2008 (NT); Sentencing Amendment (Mandatory Minimum Sentence) Act 2013 (NT); Criminal Law (Sentencing) Act 1988 (SA); Criminal Code Amendment Act (No 2) 1996 (WA); Criminal Code Amendment Act 2009 (WA); Sentencing Legislation Amendment Act 2014 No. 6 (WA); Criminal Organisations Control Act 2012 (WA); Crimes Amendment (Gross Violence Offences) Act 2013 (VIC). ]  [315:  Australian Human Rights Commission, Amicus Curaie: Magaming v The Queen [2013] HCA 40 (11 October 2013). At https://www.humanrights.gov.au/our-work/legal/submissions/submission-court-intervener-and-amicus-curiae (viewed 17 January 2020); Law Council of Australia, The Justice Project Final Report (August 2018). At https://www.lawcouncil.asn.au/justice-project/final-report (viewed 17 January 2020); and Australian Law Reform Commission, Pathways to Justice—An Inquiry into the Incarceration Rate of Aboriginal and Torres Strait Islander Peoples: Final Report (2018) 273-282. At https://www.alrc.gov.au/publication/pathways-to-justice-inquiry-into-the-incarceration-rate-of-aboriginal-and-torres-strait-islander-peoples-alrc-report-133/ (viewed 17 January 2020).] 



	Recommendation: Governments abolish mandatory sentencing laws, and expand the use of non-custodial measures where appropriate.

	136.201 Ensure access to justice by all, including by repealing laws on mandatory sentencing (Botswana);
Source of position: A/HRC/31/14/Add.1 - Para. 53
	Noted
	D51 Administration of justice & fair trial
F34 Children: Juvenile justice
A41 Constitutional and legislative framework
Affected persons:
- general
	Not implemented 

See recommendation 136.202
	Recommendation: Governments abolish mandatory sentencing laws, and expand the use of non-custodial measures where appropriate.

	Theme: D7 Right to participation in public affairs and right to vote
	

	136.206 Amend its electoral legislation so that any deprivation of the right to vote of citizens serving a prison sentence is reasonable and proportionate and applied only for the committing of the most serious crimes (Czech Republic);
Source of position: A/HRC/31/14/Add.1 - Para. 53
	Noted
	D7 Right to participation in public affairs and right to vote
A41 Constitutional and legislative framework
D1 Civil & political rights - general measures of implementation
Affected persons:
- persons deprived of their liberty
	Implemented

In 2019, Queensland amended the Electoral Act 1992 (Qld) so that a person who is serving a sentence of
imprisonment of less than three years will be entitled to vote.[footnoteRef:316]  [316:  Electoral and Other Legislation Amendment Act 2019 (Qld). See also: Electoral Act 1992 (Qld), s 106(3).] 


Prior to this amendment, Queensland was the only Australian jurisdiction that did not allow prisoners to vote if they were serving a custodial prison sentence.   
	

	Theme: D8 Rights related to marriage & family
	

	136.225 Provide protection to the family as the natural and the fundamental unit of the society (Egypt);
Source of position: A/HRC/31/14/Add.1 - Para. 68
	Noted
	D8 Rights related to marriage & family
Affected persons:
- general
	Implemented
	Recommendation: Government increase prevention and early intervention initiatives on DFV; tailored measures to address the needs of women experiencing intersectional discrimination; and commit to a further National Plan from 2022.


	Theme: F13 Violence against women
	

	136.154 Make provision in its national legislation for the crime of domestic violence and take all adequate measures to eliminate it (Portugal);
Source of position: A/HRC/31/14/Add.1 - Para. 32
	Noted
	F13 Violence against women
A42 Institutions & policies - General
F31 Children: definition; general principles; protection
A41 Constitutional and legislative framework
Affected persons:
- general
- women
	
Partly Implemented

As noted in recommendation 136.163, 136.156 and 136.157, the Government has introduced the Fourth Action Plan of the National Plan to Reduce Violence Against Women and Their Children 2010-22. However, violence against women in Australia, including family and domestic violence (FDV), remains endemic.[footnoteRef:317] There is currently no provision in national legislation that legislates for the criminalisation of domestic violence. However, there are State and Territory laws which provide for the protection of persons from domestic violence. This includes domestic violence protection orders which can be made for the purpose of preventing a person from engaging in future violence towards a person.[footnoteRef:318]  [317:  Our Watch, Australia’s National Research Organisation for Women’s Safety (ANROWS) and VicHealth, Framework foundations 2: Think pieces, stakeholder consultations, issues, implications and approach Companion document to Change the Story: A shared framework for the primary prevention of violence against women and their children in Australia (2015) 14. At https://www.ourwatch.org.au/getmedia/a415a239-5de6-4dbd-806d-4e92a53e532e/Change-the-story-framework-foundations-2.pdf.aspx (viewed 6 January 2018); Australian Human Rights Commission, A Conversation in Gender Equality (2017). At https://www.humanrights.gov.au/our-work/sex-discrimination/publications/conversation-gender-equality-2017 (Viewed 6 January 2020). ]  [318:  The National Council to Reduce Violence against Women and their Children, ‘Domestic Violence Laws in Australia’ (website, 2009). At https://www.dss.gov.au/sites/default/files/documents/05_2012/domestic_violence_laws_in_australia_-_june_2009.pdf (viewed 11 May 2020). ] 


	Recommendation: Government increase prevention and early intervention initiatives on DFV; tailored measures to address the needs of women experiencing intersectional discrimination; and commit to a further National Plan from 2022. 

	Theme: F34 Children: Juvenile justice
	

	136.178 Raise the age of criminal responsibility to 18 years as recommended by the Committee on the Rights of the Child (Iceland);
Source of position: A/HRC/31/14/Add.1 - Para. 48
	Noted
	F34 Children: Juvenile justice
A22 Cooperation with treaty bodies
A23 Follow-up to treaty bodies
F31 Children: definition; general principles; protection
A41 Constitutional and legislative framework
Affected persons:
- children
	Not implemented

The minimum age of criminal responsibility under federal law, as well as in all states and territories, remains 10 years of age. 
	Recommendation: Governments raise the minimum age of criminal responsibility from 10 years to at least 14 years.

	136.179 Raise the age of the criminal responsibility in accordance with general comment No. 10 of the Committee on the Rights of Child (Uruguay);
Source of position: A/HRC/31/14/Add.1 - Para. 48
	Noted
	F34 Children: Juvenile justice
A22 Cooperation with treaty bodies
A23 Follow-up to treaty bodies
F31 Children: definition; general principles; protection
A41 Constitutional and legislative framework
Affected persons:
- children
	Not implemented 

See recommendation 136.178
	Recommendation: Governments raise the minimum age of criminal responsibility from 10 years to at least 14 years.

	136.174 Abolish the mandatory minimum sentencing of juvenile offenders (Czech Republic);
Source of position: A/HRC/31/14/Add.1 - Para. 48
	Noted
	F34 Children: Juvenile justice
D51 Administration of justice & fair trial
F31 Children: definition; general principles; protection
Affected persons:
- children
	Not implemented

Although most states and territories do not have mandatory minimum sentences for juveniles, mandatory minimum sentences for juveniles continue to exist in the Northern Territory and WA despite repeated calls for their repeal.[footnoteRef:319]  [319:  Sentencing Act (NT) s 78DH; Criminal Code 1913 (WA) ss 297, 318, 401(4). ] 


Mandatory minimum sentences have an additional impact on Aboriginal and Torres Strait Islander children, who are more likely to have criminal histories and inadequate access to diversionary programs, and are contrary to the findings of the 1991 Royal Commission into Aboriginal Deaths in Custody.[footnoteRef:320] [320:  Royal Commission into Aboriginal Deaths in Custody, Reports of the Royal Commission into Aboriginal Deaths in Custody (1991). At http://www.austlii.edu.au/au/other/IndigLRes/rciadic/. ] 


	Recommendation: Governments raise the minimum age of criminal responsibility from 10 years to at least 14 years.

Recommendation: Governments abolish mandatory sentencing laws and expand the use of non-custodial measures where appropriate.


	136.176 Develop alternatives to the mandatory sentencing laws placing children as young as 10 years of age in juvenile detention centres (Denmark);
Source of position: A/HRC/31/14/Add.1 - Para. 48
	Noted
	F34 Children: Juvenile justice
D51 Administration of justice & fair trial
F31 Children: definition; general principles; protection
D26 Conditions of detention
Affected persons:
- children
- persons deprived of their liberty
	Partly implemented

See recommendation 136.174

The availability of appropriate diversionary programs is essential to reducing the numbers of children in youth detention. While diversion from the criminal justice system is a key principle of all youth justice systems in Australia, it appears to be underutilised for a variety of reasons. For example, mandatory sentencing, onerous bail laws that play a role in the disproportionately high, and increasing, numbers of children on remand in youth detention, and the minimum age of criminal remaining at 10 years of age. 

The Senate Legal and Constitutional Affairs Committee, and successive Social Justice Commissioners, have recommended justice reinvestment strategies, which involve diverting and reinvesting funds used for imprisonment to services that address underlying causes of crime, in communities with high rates of offending.[footnoteRef:321] The ALRC has noted a number of trials and initiatives using justice reinvestment in the ACT, NSW, NT, Queensland and South Australia.[footnoteRef:322] [321:  Senate Legal and Constitutional Affairs Committee, Parliament of Australia, Value of a justice reinvestment approach to criminal justice in Australia (2013) 124. At http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Legal_and_Constitutional_Affairs/Completed_inquiries/2010-13/justicereinvestment/report/index; Australian Human Rights Commission, Social Justice and Native Title Report 2014 (2014) 12. At https://www.humanrights.gov.au/our-work/aboriginal-and-torres-strait-islander-social-justice/publications/social-justice-and-nati-0. ]  [322:  Australian Law Reform Commission, Pathways to Justice: Inquiry into the Incarceration Rate of Aboriginal and Torres Strait Islander Peoples (ALRC Report 133, 2018) 135–136. At https://www.alrc.gov.au/publications/indigenous-incarceration-report133.] 


Given the level of contact of Aboriginal and Torres Strait Islander peoples with criminal justice processes, and the integral role that juvenile offending plays in this, diversionary processes are particularly important for ensuring lasting reductions in the rates of Aboriginal and Torres Strait Islander overrepresentation in detention.[footnoteRef:323] [323:  Human Rights and Equal Opportunity Commission, Social Justice Report (2001) 188. At https://www.humanrights.gov.au/our-work/aboriginal-and-torres-strait-islander-social-justice/publications/social-justice-report-5. ] 

	Recommendation: Governments raise the minimum age of criminal responsibility from 10 years to at least 14 years.

Recommendation: Governments abolish mandatory sentencing laws and expand the use of non-custodial measures where appropriate.



	136.177 Abolish the sentencing of children to life in prison (Lithuania);
Source of position: A/HRC/31/14/Add.1 - Para. 48
	Noted
	F34 Children: Juvenile justice
D51 Administration of justice & fair trial
F31 Children: definition; general principles; protection
D26 Conditions of detention
Affected persons:
- children
- persons deprived of their liberty
	Not Implemented

The ACT and Victoria are the only states and territories that explicitly prohibit the imposition of life sentences on children.[footnoteRef:324] [324:  Crimes (Sentencing) Act 2005 (ACT) s 133G(4); Sentencing Act 1991 (Vic) s 18A(1).] 


To the Commission’s knowledge, no children have received a life sentence in Australia.
	

	136.172 Bring the Australian juvenile justice system in conformity with international standards, including removing minors from the adult justice system and ensuring their rehabilitation (Lithuania);
Source of position: A/HRC/31/14/Add.1 - Para. 48
	Noted
	F34 Children: Juvenile justice
F31 Children: definition; general principles; protection
B51 Right to an effective remedy
D26 Conditions of detention
Affected persons:
- children
- persons deprived of their liberty
	Partly implemented

Article 37(c) of the CRC requires authorities to separate children from adults in detention. The Australian Government still has a reservation to this article.

Each state and territory has legislation that allows children to be detained in adult facilities under certain circumstances.[footnoteRef:325] However, most do not place those under 18 years in adult detention facilities, and on rare occasions where it does occur, safeguards exist.  [325:  Australian Human Rights Commission, Children’s Rights Report 2016 (2016) 184. At https://www.humanrights.gov.au/our-work/childrens-rights/publications/childrens-rights-report-2016. ] 


Prior to 2016, Queensland automatically transferred 17 year olds to adult detention facilities. Changes to legislation in 2016 mean that 17 year olds are no longer automatically transferred to an adult facility.

The Commission encourages the Government to withdraws its reservation to article 37(c) of the CRC.

	Recommendation: Governments raise the minimum age of criminal responsibility from 10 years to at least 14 years

Recommendation: Governments prohibit the use of isolation and force as punishment in juvenile justice facilities.

Recommendation: Governments abolish mandatory sentencing laws and expand the use of non-custodial measures where appropriate.

Recommendation: Government ensure the availability of diversionary programs for Indigenous peoples and expand justice reinvestment trials. Government commit adequate, ongoing funding for Indigenous legal assistance programs.  

Recommendation: Government implement the recommendations of the Inquiry into indefinite detention of people with cognitive and psychiatric impairment in Australia. Governments adopt a human rights-based approach to mental health laws and ensure that mental health services do not violate the human rights of people with disability.

	Theme: F4 Persons with disabilities
	

	136.196 Guarantee the end of the unwarranted use of prisons for the management of persons with disabilities (Islamic Republic of Iran);
Source of position: A/HRC/31/14/Add.1 - Para. 39
	Noted
	F4 Persons with disabilities
D33 Arbitrary arrest and detention
A41 Constitutional and legislative framework
E41 Right to health - General
D26 Conditions of detention
Affected persons:
- persons deprived of their liberty
- persons with disabilities
	Not implemented

See recommendation 136.194
	Recommendation: Government implement the recommendations of the Inquiry into indefinite detention of people with cognitive and psychiatric impairment in Australia. Governments adopt a human rights-based approach to mental health laws and ensure that mental health services do not violate the human rights of people with disability.

	136.194 Prevent the indefinite detention of persons with mental disabilities (Spain);
Source of position: A/HRC/31/14/Add.1 - Para. 39
	Noted
	F4 Persons with disabilities
D33 Arbitrary arrest and detention
D51 Administration of justice & fair trial
A42 Institutions & policies - General
A41 Constitutional and legislative framework
D26 Conditions of detention
Affected persons:
- persons deprived of their liberty
- persons with disabilities
	Not implemented

The Commission reiterates its concern that in some jurisdictions declarations of unfitness to stand trial may lead to the indefinite detention of unconvicted people with disability, including children with disability.[footnoteRef:326] For example, in Western Australia a person can be indefinitely detained in a custodial setting without trial if found unfit to stand trial.[footnoteRef:327] [326:  Australian Human Rights Commission, ‘Information for List of Issues Prior to Reporting - Australia’ (June 2017) [33]-[34] <https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/SessionDetails1.aspx?SessionID=1342&Lang=en>; Australian Human Rights Commission, ‘Information Relating to Australia’s Joint Fifth and Sixth Report under the Convention on the Rights of the Child, Second Report on the Optional Protocol on the Sale of Children, Child Prostitution and Child Pornography, and Second Report on the Optional Protocol on the Involvement of Children in Armed Conflict’ (1 November 2018) [354] <https://www.humanrights.gov.au/our-work/childrens-rights/publications/report-un-committee-rights-child-2018>.; Australian Law Reform Commission, ‘Incarceration Rates of Aboriginal and Torres Strait Islander Peoples (Discussion Paper 84)’ (July 2017) <https://www.alrc.gov.au/publications/indefinite-detention-when-unfit-stand-trial#_ftn86>; Piers Gooding et al, ‘Unfitness to Stand Trial and the Indefinite Detention of Persons with Cognitive Disabilities in Australia: Human Rights Challenges and Proposals for Change’ 40 Melbourne University Law Review 816. ]  [327:  Criminal Law (Mentally Impaired Accused) Act 1996 (WA) s 19; Australian Institute of Criminology, Diversionary Pathways for Aboriginal Youth with Fetal Alcohol Spectrum Disorder (28 August 2018) Australian Institute of Criminology 5 <https://aic.gov.au/publications/tandi/tandi557>.] 


There are no special procedures for children.[footnoteRef:328] Children with FASD are at particular risk of being held in indefinite detention and are overrepresented in the juvenile justice system.[footnoteRef:329]  [328:  Australian Institute of Criminology, Diversionary Pathways for Aboriginal Youth with Fetal Alcohol Spectrum Disorder (28 August 2018) Australian Institute of Criminology 5 <https://aic.gov.au/publications/tandi/tandi557>.]  [329:  House of Representatives, Standing Committee on Indigenous Affairs, ‘Alcohol, Hurting People and Harming Communities: Inquiry into the Harmful Use of Alcohol in Aboriginal and Torres Strait Islander Communities’ (June 2015) <https://www.aph.gov.au/Parliamentary_Business/Committees/House/Indigenous_Affairs/Alcohol/Report>.] 


The Commission notes that the National Statement of Principles Relating to Persons Unfit to Plead or Found Not Guilty By Reason of Cognitive or Mental Health Impairment was endorsed in 2019 by most Australian governments on a voluntary, non-binding basis. To date, it has not contributed to law reform to remove the declarations of ‘unfitness to plead’ and ‘not guilty by reason of cognitive or mental health impairment’. 
	Recommendation: Government implement the recommendations of the Inquiry into indefinite detention of people with cognitive and psychiatric impairment in Australia. Governments adopt a human rights-based approach to mental health laws and ensure that mental health services do not violate the human rights of people with disability.


	136.195 Introduce measures to address issues related to the treatment of persons with disabilities, including considering the implementation of recommendations from both the Australian Law Reform Commission’s report on Equality, Capacity and Disability in Commonwealth Laws, and the Senate inquiry into high levels of violence and abuse of persons with disabilities in institutional and residential settings (New Zealand);
Source of position: A/HRC/31/14/Add.1 - Para. 39
	Noted
	F4 Persons with disabilities
F43 Persons with disabilities: protection against exploitation, violence and abuse
A42 Institutions & policies - General
B51 Right to an effective remedy
A41 Constitutional and legislative framework
D26 Conditions of detention
Affected persons:
- persons deprived of their liberty
- persons with disabilities
	Partly implemented

The Commission remains concerned by a lack of progress in implementing a nationally consistent supported decision-making framework, as recommended in the Equality, Capacity and Disability in Commonwealth Laws report by the ALRC.[footnoteRef:330] [330:  Australian Law Reform Commission, Equality, Capacity and Disability in Commonwealth Laws (ALRC Report 124, August 2014). At https://www.alrc.gov.au/publications/equality-capacity-disability-report-124 (viewed 20 January 2020).] 


The Commission welcomes the Australian Government’s support of training programs at the Commonwealth, State and Territory level recognising the legal capacity of people with disability on an equal basis with others.[footnoteRef:331] However, the training will only be effective alongside laws and policies that recognise the legal capacity of people with disability on an equal basis as others [331:  Australian Government, ‘Combined Second and Third Periodic Reports Submitted by Australia under Article 35 of the Convention, Due in 2018’ (CRPD/C/AUS/2-3, 5 February 2019) [148].] 


On 5 April 2019, the Government announced the establishment of the Royal Commission into Violence, Abuse, Neglect and
Exploitation of People with Disability. The Commission commends the Government for establishing the Royal Commission into Violence, Abuse, Neglect and
Exploitation of People with Disability. See recommendation 136.197.

	Recommendation: Government address the UNCRPD Committee’s recommendations in the new National Disability Strategy; adopt uniform legislation prohibiting sterilisation of people with disability without their consent; and implement a nationally consistent supported decision-making framework.
.
Recommendation: Government implement the recommendations of the Inquiry into indefinite detention of people with cognitive and psychiatric impairment in Australia. Governments adopt a human rights-based approach to mental health laws and ensure that mental health services do not violate the human rights of people with disability. 


	Theme: F41 Persons with disabilities: definition, general principles
	

	136.187 Establish a supported decision-making framework in relation with people with disabilities (Israel);
Source of position: A/HRC/31/14/Add.1 - Para. 39
	Noted
	F41 Persons with disabilities: definition, general principles
F4 Persons with disabilities
F45 Persons with disabilities: independence, inclusion
Affected persons:
- persons with disabilities
	Not implemented

In 2013, the Australian Government commissioned the Australian Law Reform Commission to conduct a review of equal recognition before the law and legal capacity for people with disability. The final report of this review, Equality, Capacity and Disability in Commonwealth Laws, was tabled in Parliament in 2014. It recommended the establishment of a supported decision-making framework.[footnoteRef:332] [332:  Australian Government, ‘Combined Second and Third Periodic Reports Submitted by Australia under Article 35 of the Convention, Due in 2018’ (CRPD/C/AUS/2-3, 5 February 2019) [148].] 


This framework has not been implemented.

See recommendation 136.195 for more detail.
	Recommendation: Government address the UNCRPD Committee’s recommendations in the new National Disability Strategy; adopt uniform legislation prohibiting sterilisation of people with disability without their consent; and implement a nationally consistent supported decision-making framework.

	Theme: F44 Persons with disabilities: protecting the integrity of the person
	

	136.181 End the practice of enforced sterilization of persons with disabilities for non-therapeutic reasons (France);
Source of position: A/HRC/31/14/Add.1 - Para. 39
	Noted
	F44 Persons with disabilities: protecting the integrity of the person
F13 Violence against women
F41 Persons with disabilities: definition, general principles
F43 Persons with disabilities: protection against exploitation, violence and abuse
F31 Children: definition; general principles; protection
Affected persons:
- women
- persons with disabilities
	Not implemented 

The Commission remains deeply concerned that the sterilisation of people with disability, particularly women and girls with disability, continues to take place in Australia without free, prior and informed consent.[footnoteRef:333] The Commission is also concerned by the forced administration of contraceptives and abortion procedures.[footnoteRef:334]  [333:  Australian Human Rights Commission, ‘Information Concerning Australia’s Compliance with the Convention on the Elimination of All Forms of Discrimination against Women’ (12 June 2018) [25] <https://tbinternet.ohchr.org/Treaties/CEDAW/Shared%20Documents/AUS/INT_CEDAW_IFN_AUS_31439_E.pdf>; Australian Human Rights Commission, ‘Information Relating to Australia’s Joint Fifth and Sixth Report under the Convention on the Rights of the Child, Second Report on the Optional Protocol on the Sale of Children, Child Prostitution and Child Pornography, and Second Report on the Optional Protocol on the Involvement of Children in Armed Conflict’, above n 55, 36; Australian Human Rights Commission, ‘Information Concerning Australia’s Compliance with the International Covenant on Civil and Political Rights - Submission to the UN Human Rights Committee’ (18 September 2017) [61] <https://tbinternet.ohchr.org/Treaties/CCPR/Shared%20Documents/AUS/INT_CCPR_NHS_AUS_28980_E.pdf>; Australian Human Rights Commission, ‘Information for List of Issues Prior to Reporting - Australia’ [44]-[46]; Australian Human Rights Commission, ‘Submission by the Australian Human Rights Commission under the Universal Periodic Review Process’ (April 2015) [26] <https://www.humanrights.gov.au/submissions/australia-s-second-universal-periodic-review>; Australian Human Rights Commission, ‘The Involuntary or Coerced Sterilisation of People with Disabilities in Australia - Submission to the Senate Community Affairs References Committee’ (Submission No.5, 20 November 2012) <http://www.aph.gov.au/DocumentStore.ashx?id=3d3c9b64-7a59- 4e30-bd96-e38d52fe85c8&subId=16108>.]  [334:  Australian Human Rights Commission, ‘The Involuntary or Coerced Sterilisation of People with Disabilities in Australia - Submission to the Senate Community Affairs References Committee’ (Submission No.5, 20 November 2012) <http://www.aph.gov.au/DocumentStore.ashx?id=3d3c9b64-7a59- 4e30-bd96-e38d52fe85c8&subId=16108>.] 

	Recommendation: Government address the UNCRPD Committee’s recommendations in the new National Disability Strategy; adopt uniform legislation prohibiting sterilisation of people with disability without their consent; and implement a nationally consistent supported decision-making framework.


	136.182 Prohibit the sterilization of persons with disabilities, unless they provide their free and informed consent (Spain);
Source of position: A/HRC/31/14/Add.1 - Para. 39
	Noted
	F44 Persons with disabilities: protecting the integrity of the person
F41 Persons with disabilities: definition, general principles
A41 Constitutional and legislative framework
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- persons with disabilities
	Not implemented 

See recommendation 136.181
	Recommendation: Government address the UNCRPD Committee’s recommendations in the new National Disability Strategy; adopt uniform legislation prohibiting sterilisation of people with disability without their consent; and implement a nationally consistent supported decision-making framework.


	136.184 Prohibit the non-therapeutic sterilization of any individual who is not mentally competent to consent (Canada);
Source of position: A/HRC/31/14/Add.1 - Para. 39
	Noted
	F44 Persons with disabilities: protecting the integrity of the person
F41 Persons with disabilities: definition, general principles
F31 Children: definition; general principles; protection
A41 Constitutional and legislative framework
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- women
- persons with disabilities
	Not implemented 

See recommendation 136.181
	Recommendation: Government address the UNCRPD Committee’s recommendations in the new National Disability Strategy; adopt uniform legislation prohibiting sterilisation of people with disability without their consent; and implement a nationally consistent supported decision-making framework.

	136.180 Adopt national legislation prohibiting the use of sterilization of adults without their consent, and of children (Germany);
Source of position: A/HRC/31/14/Add.1 - Para. 39
	Noted
	F44 Persons with disabilities: protecting the integrity of the person
F41 Persons with disabilities: definition, general principles
F43 Persons with disabilities: protection against exploitation, violence and abuse
F31 Children: definition; general principles; protection
A41 Constitutional and legislative framework
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- children
- persons with disabilities
	Not implemented 

See recommendation 136.181
	Recommendation: Government address the UNCRPD Committee’s recommendations in the new National Disability Strategy; adopt uniform legislation prohibiting sterilisation of people with disability without their consent; and implement a nationally consistent supported decision-making framework.


	136.183 Adopt national uniform legislation prohibiting, except where there is a serious threat to life or health, the sterilisation of children and of adults with disability, in the absence of prior, fully informed and free consent (United Kingdom of Great Britain and Northern Ireland);
Source of position: A/HRC/31/14/Add.1 - Para. 39
	Noted
	F44 Persons with disabilities: protecting the integrity of the person
F41 Persons with disabilities: definition, general principles
F43 Persons with disabilities: protection against exploitation, violence and abuse
F31 Children: definition; general principles; protection
A41 Constitutional and legislative framework
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- children
- persons with disabilities
	Not implemented 

See recommendation 136.181
	Recommendation: Government address the UNCRPD Committee’s recommendations in the new National Disability Strategy; adopt uniform legislation prohibiting sterilisation of people with disability without their consent; and implement a nationally consistent supported decision-making framework.


	Theme: G3 Indigenous peoples
	

	136.82 Harmonize legislation relating to the recognition of the rights of indigenous peoples, at all levels, with the International Convention on the Elimination of All Forms of Racial Discrimination (Honduras);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Noted
	G3 Indigenous peoples
A22 Cooperation with treaty bodies
B32 Racial discrimination
A41 Constitutional and legislative framework
G1 Members of minorities
Affected persons:
- Indigenous peoples
- minorities/ racial, ethnic, linguistic, religious or descent-based groups
	Not implemented 

The Government has not undertaken a process to harmonise legislation relating to the recognition of the rights of indigenous peoples with ICERD. Gaps remain in Australia’s domestic incorporation of ICERD.[footnoteRef:335]  [335:  Australian Human Rights Commission, Submission to the UN Committee on the Elimination of Racial Discrimination: information concerning Australia’s compliance with the International Convention on the Elimination of All Forms of Racial Discrimination (30 October 2017) 7-8. At https://www.humanrights.gov.au/node/14777.
] 


	Recommendation: Government support a national voice to Parliament for Indigenous peoples, and ensure the informed consent of Indigenous peoples in all decision making that affects them. Government sets timetable for achieving reform of the Constitution to remove capacity for racial discrimination. 

Recommendation: Government reform federal discrimination laws to ensure comprehensive protection and improve effectiveness.

	136.95 Implement the recommendations of the International Conference on Population and Development (ICPD) Programme of Action, to close the gap between Indigenous and non-Indigenous Australians in health, education, housing and employment (Canada);
Source of position: A/HRC/31/14/Add.1 - Para. 13
	Noted
	G3 Indigenous peoples
A28 Cooperation with other international mechanisms and institutions
E31 Right to work
B32 Racial discrimination
G1 Members of minorities
E41 Right to health - General
E51 Right to education - General
E23 Right to adequate housing
Affected persons:
- Indigenous peoples
- minorities/ racial, ethnic, linguistic, religious or descent-based groups
	Partly implemented

See recommendation 136.103  


	Government implements shared decision making and partnerships with Aboriginal and Torres Strait Islander peoples through the Closing the Gap strategy, and commit to funding and actions to achieve targets by 2031.


	136.84 Adhere to the United Nations Declaration on the Rights of Indigenous Peoples (Senegal);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Noted
	G3 Indigenous peoples
A42 Institutions & policies - General
A41 Constitutional and legislative framework
Affected persons:
- Indigenous peoples
	Not implemented

See recommendation 136.75
	Recommendation: Government develop a national program to implement UNDRIP and schedule it to the definition of human rights in the Human Rights (Parliamentary Scrutiny) Act 2011 (Cth).


	136.85 Develop in partnership with Aboriginal and Torres Strait Islander peoples a National Strategy to give effect to the United Nations Declaration on the Rights of Indigenous Peoples, and to facilitate the constitutional recognition of Aboriginal Australians (Estonia);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Noted
	G3 Indigenous peoples
A42 Institutions & policies - General
A41 Constitutional and legislative framework
D7 Right to participation in public affairs and right to vote
Affected persons:
- Indigenous peoples
	Not implemented

See recommendation 136.75 and 136.74
	Recommendation: Government develop a national program to implement UNDRIP and schedule it to the definition of human rights in the Human Rights (Parliamentary Scrutiny) Act 2011 (Cth).

Recommendation: Government support a national voice to Parliament for Indigenous peoples, and ensure the informed consent of Indigenous peoples in all decision making that affects them. Government sets timetable for achieving reform of the Constitution to remove capacity for racial discrimination. 


	136.96 Continue efforts to close the gap in opportunities and life outcomes between Indigenous and non-Indigenous Australians, according to the Close the Gap Campaign and its Progress and Priorities report 2015 (Croatia);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Noted
	G3 Indigenous peoples
A42 Institutions & policies - General
B32 Racial discrimination
G1 Members of minorities
Affected persons:
- Indigenous peoples
- minorities/ racial, ethnic, linguistic, religious or descent-based groups
	Partly implemented

See recommendation 136.103
	Recommendation: Government implements shared decision making and partnerships with Aboriginal and Torres Strait Islander peoples through the Closing the Gap strategy, and commit to funding and actions to achieve targets by 2031.

	136.90 Take all necessary measures to ensure Aboriginal and Torres Strait Islander Peoples give their consent to the development and implementation of policies and programmes that impact upon their communities and futures (Namibia);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Noted
	G3 Indigenous peoples
A42 Institutions & policies - General
B41 Right to development
D7 Right to participation in public affairs and right to vote
Affected persons:
- Indigenous peoples
	Not implemented

The principle of free, prior and informed consent has not been directly incorporated into Australian law and is not always applied before adopting and implementing legislative or administrative measures that may affect Aboriginal and Torres Strait Islander peoples.

	Recommendation: Government support a national voice to Parliament for Indigenous peoples, and ensure the informed consent of Indigenous peoples in all decision making that affects them. Government sets timetable for achieving reform of the Constitution to remove capacity for racial discrimination. 

	136.80 Work towards ensuring full respect for the human rights of indigenous people, and continue the ongoing consultations and with a serious pace with the indigenous peoples, regarding the implementation of legislation entitled “Towards a better future” (Bahrain);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Noted
	G3 Indigenous peoples
A42 Institutions & policies - General
D7 Right to participation in public affairs and right to vote
Affected persons:
- Indigenous peoples
	Partly implemented

See recommendation 136.90 


	Recommendation: Government support a national voice to Parliament for Indigenous peoples, and ensure the informed consent of Indigenous peoples in all decision making that affects them. Government sets timetable for achieving reform of the Constitution to remove capacity for racial discrimination. 

	136.86 Develop, in partnership with indigenous communities, a national strategy to implement the United Nations Declaration on the Rights of Indigenous Peoples (Hungary);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Noted
	G3 Indigenous peoples
A42 Institutions & policies - General
D7 Right to participation in public affairs and right to vote
Affected persons:
- Indigenous peoples
	Not implemented

See recommendation 136.75 and 136.74
	Recommendation: Government develop a national program to implement UNDRIP and schedule it to the definition of human rights in the Human Rights (Parliamentary Scrutiny) Act 2011 (Cth).

Recommendation: Government support a national voice to Parliament for Indigenous peoples, and ensure the informed consent of Indigenous peoples in all decision making that affects them. Government sets timetable for achieving reform of the Constitution to remove capacity for racial discrimination. 


	136.83 Revise laws and national, regional and local policies to fully recognize and protect the rights of indigenous peoples in domestic law uniformly throughout the nation (Cuba);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Noted
	G3 Indigenous peoples
B31 Equality & non-discrimination
A42 Institutions & policies - General
A41 Constitutional and legislative framework
Affected persons:
- Indigenous peoples
	Partly implemented

The Government has not undertaken a comprehensive process to revise laws and policies that are inconsistent with Australia’s international human rights obligations in relation to Indigenous peoples. 

See recommendations 136.75, 136.78 and 136.117.

	Recommendation: Government develop a national program to implement UNDRIP and schedule it to the definition of human rights in the Human Rights (Parliamentary Scrutiny) Act 2011 (Cth).

	136.91 Ensure that indigenous peoples are consulted when considering the viability of remote communities, and that those affected by closures of communities receive transitional support and unimpeded access to ancestral lands (United States of America);
Source of position: A/HRC/31/14/Add.1 - Para. 28
	Noted
	G3 Indigenous peoples
E7 Cultural rights
B41 Right to development
D7 Right to participation in public affairs and right to vote
E6 Rights to protection of property; financial credit
Affected persons:
- Indigenous peoples
	Partly implemented 

In late 2014, there were significant concerns that the Western Australian Government was going to forcibly close over 100 remote communities in the state. This received significant attention from around the country and around the world. Though communities were not forcibly closed, changed funding models made it increasingly difficult for many communities to remain viable.

There are ongoing concerns about whether the free, prior and informed consent of Aboriginal and Torres Strait Islander peoples is being sought before decisions are made about their communities. This includes decisions about the closure of communities, changes to programs or the use of ancestral lands for mining, development, radioactive waste management or other purposes.[footnoteRef:336] [336:  Australian Human Rights Commission, Submission to the Expert Mechanism on the Rights of Indigenous Peoples for the Study on free, prior and informed consent (19 April 2018). At https://www.ohchr.org/EN/Issues/IPeoples/EMRIP/Pages/StudyFPIC.aspx.] 


	Recommendation: Government support a national voice to Parliament for Indigenous peoples, and ensure the informed consent of Indigenous peoples in all decision making that affects them. Government sets timetable for achieving reform of the Constitution to remove capacity for racial discrimination. 

Recommendation: The Government implement the recommendations of the ALRC’s Connection to Country report.

	Theme: G4 Migrants
	

	136.237 Consider reviewing existing migration policies to address concerns that hinder accession to the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (Philippines);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Noted
	G4 Migrants
A42 Institutions & policies - General
A12 Acceptance of international norms
Affected persons:
- migrants
	Not implemented

See recommendation 136.36

	Recommendation: Parliamentary Joint Standing Committee on Treaties conduct a National Interest Analysis on ratification of the Migrant Workers Convention and Optional Protocols to ICESCR and CRC. 

	136.238 Undertake relevant safe measures on migrants trying to reach Australian borders according to the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (Albania);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Noted
	G4 Migrants
A42 Institutions & policies - General
D1 Civil & political rights - general measures of implementation
G5 Refugees & asylum seekers
Affected persons:
- migrants
	Not implemented

Australia has not ratified the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families. The Commission has recommended that Australia ratify the convention.
	Recommendation: Parliamentary Joint Standing Committee on Treaties conduct a National Interest Analysis on ratification of the Migrant Workers Convention and Optional Protocols to ICESCR and CRC. 

	136.235 Ensure that all migrant children, irrespective of their migration status, have access to education and healthcare services in the exact same terms as Australian children do (Portugal);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Noted
	G4 Migrants
B31 Equality & non-discrimination
F31 Children: definition; general principles; protection
E41 Right to health - General
E51 Right to education - General
Affected persons:
- children
- migrants
	Partly implemented

Most migrant children are able to access education and healthcare services in line with other children in Australia. However, some migrant children face significant formal and informal barriers to accessing services. 

There are also major barriers for some visa holders, including those holding temporary protection visas, to access tertiary education.[footnoteRef:337] [337:  Australian Human Rights Commission, Lives on hold: Refugees and asylum seekers in the 'Legacy caseload' (2019), 74. At https://www.humanrights.gov.au/our-work/asylum-seekers-and-refugees/publications/lives-hold-refugees-and-asylum-seekers-legacy.] 

	Recommendation: Government ensure refugees and asylum seekers access timely and appropriate healthcare in Australia, unless there is a medical reason why another destination is more appropriate.

Recommendation: Government expands and funds the delivery of child targeted mental health and support services.

	136.285 Put an end to the practice of pushing-back boats transporting migrants to the high seas (Spain);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Noted
	G4 Migrants
D25 Prohibition of torture and cruel, inhuman or degrading treatment
G5 Refugees & asylum seekers
Affected persons:
- refugees & asylum seekers
- migrants
	Not implemented

Since December 2013, boats carrying asylum seekers which seek to enter Australia have been intercepted and returned to their point of departure. In some cases, people have been returned directly to their countries of origin after undergoing a screening process at sea. The Commission is concerned these measures create a significant risk of refoulement.

	Recommendation: Government immediately cease the current regime of third country processing, and offer viable long-term protection for all refugees subject to third country processing, including those transferred to Australia, and confirm they will not be sent back to PNG or Nauru.


	136.286 Respect its obligation not to return intercepted migrants in international waters in conformity with international law and norms (Guatemala);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Noted
	G4 Migrants
D25 Prohibition of torture and cruel, inhuman or degrading treatment
G5 Refugees & asylum seekers
Affected persons:
- refugees & asylum seekers
- migrants
	Not implemented 

See recommendations 136.285 and 136.282.
	Recommendation: Government immediately cease the current regime of third country processing, and offer viable long-term protection for all refugees subject to third country processing, including those transferred to Australia, and confirm they will not be sent back to PNG or Nauru.


	136.268 Allow access to independent observers to centres of detention of migrants which are outside of the Australian territory (Spain);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Noted
	G4 Migrants
H1 Human rights defenders
A3 Inter-State cooperation & development assistance
A28 Cooperation with other international mechanisms and institutions
D25 Prohibition of torture and cruel, inhuman or degrading treatment
A24 Cooperation with special procedures
D26 Conditions of detention
A6 Context, statistics, budget, civil society
G5 Refugees & asylum seekers
Affected persons:
- human rights defenders
- migrants
- persons deprived of their liberty
	Not implemented

Independent monitoring is critical to guaranteeing transparency and accountability and ensuring human rights standards are maintained. 

Refugees and people going through the refugee status determination process are still being held in the ‘open centre’ in Nauru and on Papua New Guinea.[footnoteRef:338]  [338:  Department of Home Affairs (Cth), Key Statistics as at 31 March 2020: Population – transitory persons in Nauru and PNG < https://www.homeaffairs.gov.au/about-us-subsite/files/population-and-number-of-people-resettled.pdf>.] 


There are no independent monitoring bodies with jurisdiction to routinely access offshore places of detention or to be fully effective in the oversight of them.[footnoteRef:339] [339:  Australian Human Rights Commission, Asylum seekers, refugees and human rights: Snapshot Report (2nd edition, 2017) 40. At https://humanrights.gov.au/our-work/asylum-seekers-and-refugees/publications/asylum-seekers-refugees-and-human-rights-0.] 


Allegations have been made about mistreatment and abuse at the Regional Processing Centre in Nauru and a Senate Inquiry into the allegations noted concerns about the lack of transparency or independent oversight.[footnoteRef:340] [340:  Select Committee on the recent allegations relating to conditions and circumstances at the Regional Processing Centre in Nauru, Parliament of Australia, Taking responsibility: Conditions and circumstances at Australia’s Regional Processing Centre in Nauru (August 2015) [5.42–5.43]. At http://www.aph.gov. au/Parliamentary_Business/Committees/Senate/ Regional_processing_Nauru/Regional_processing_ Nauru/~/media/Committees/nauru_ctte/Final_Report/ report.pdf.] 

	
Recommendation: Australian governments apply recommendations from Implementing OPCAT in Australia and commence operation of all NPM bodies without delay.

Recommendation: Government immediately cease the current regime of third country processing, and offer viable long-term protection for all refugees subject to third country processing, including those transferred to Australia, and confirm they will not be sent to PNG or Nauru.


	Theme: G5 Refugees & asylum seekers
	

	136.275 Closely monitor the processing of refugees and asylum seekers in offshore centers to ensure that their human rights are respected (United States of America);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Noted
	G5 Refugees & asylum seekers
A3 Inter-State cooperation & development assistance
D33 Arbitrary arrest and detention
D51 Administration of justice & fair trial
A42 Institutions & policies - General
B51 Right to an effective remedy
D25 Prohibition of torture and cruel, inhuman or degrading treatment
D26 Conditions of detention
Affected persons:
- refugees & asylum seekers
- persons deprived of their liberty
	Not implemented 

See recommendation 136.268

As at 31 March 2019, there were no asylum seekers being held for processing at the Nauru Regional Processing Centre. However as of 30 September 2019, 562 people are being held in the ‘open centre’ in Nauru and on Papua New Guinea.[footnoteRef:341] A further 47 people are being detained by Papua New Guinea in Bomana Detention Centre.[footnoteRef:342] [341:  Evidence to Legal and Constitutional Affairs Legislation Committee Senate Estimates, Parliament of Australia, Canberra, Monday 21 October 2019, 76 (M Pezzullo, Secretary of the Department of Home Affairs). At https://parlinfo.aph.gov.au/parlInfo/download/committees/estimate/48ea734a-e5f8-4bc6-813e-]  [342:  Evidence to Legal and Constitutional Affairs Legislation Committee Senate Estimates, Parliament of Australia, Canberra, Monday 21 October 2019, 123-4 (M Pezzullo, Secretary of the Department of Home Affairs). At https://parlinfo.aph.gov.au/parlInfo/download/committees/estimate/48ea734a-e5f8-4bc6-813e-] 



	Recommendation: Government immediately cease the current regime of third country processing, and offer viable long-term protection for all refugees subject to third country processing, including those transferred to Australia, and confirm they will not be sent to PNG or Nauru.



	136.277 Review the current regional offshore processing arrangement, and policy of mandatory detention of refugees, stateless persons and migrants, and uphold all human rights obligations towards refugees, stateless persons and migrants, including the principle of non-refoulement (Kenya);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Noted
	G5 Refugees & asylum seekers
A3 Inter-State cooperation & development assistance
D33 Arbitrary arrest and detention
G4 Migrants
G8 Non-citizens
A42 Institutions & policies - General
D25 Prohibition of torture and cruel, inhuman or degrading treatment
D26 Conditions of detention
Affected persons:
- refugees & asylum seekers
- migrants
- persons deprived of their liberty
- non-citizens
	Not implemented 

See recommendations 136.281 and 136.240


	Recommendation: Government immediately cease the current regime of third country processing, and offer viable long-term protection for all refugees subject to third country processing, including those transferred to Australia, and confirm they will not be sent back to PNG or Nauru.

	136.274 Ensure that asylum seekers have access to legal assistance during the process and adopt measures, together with third countries, so that conditions in the processing centres in countries with which Australia has agreements, are in conformity with international laws and standards (Uruguay);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Noted
	G5 Refugees & asylum seekers
A3 Inter-State cooperation & development assistance
D51 Administration of justice & fair trial
B51 Right to an effective remedy
D26 Conditions of detention
Affected persons:
- refugees & asylum seekers
- persons deprived of their liberty
	Not implemented 

Many asylum seekers currently in Australia no longer have access to free government-funded legal advice to assist them in presenting their asylum claims.

The Immigration Advice and Application Assistance Scheme (IAAAS), funded by the Federal Government, provides access to free, independent migration advice and application assistance for people seeking asylum at the primary stage of visa processing.
However, as of 31 March 2014, people who arrived in Australia without a valid visa (whether by boat or by plane, and including those who arrived prior to this date) are no longer eligible for IAAAS.[footnoteRef:343] [343:  Australian Human Rights Commission, Lives on hold: Refugees and asylum seekers in the ‘Legacy Caseload’ (2019) 32. At: https://humanrights.gov.au/our-work/asylum-seekers-and-refugees/publications/lives-hold-refugees-and-asylum-seekers-legacy.] 


Some people who are ineligible for IAAAS can access application assistance through the Primary Application and Information Service (PAIS). PAIS is available to a small percentage of asylum seekers who are assessed by the Department to be exceptionally vulnerable.

As a result of the reduction of IAAAS and the restrictive eligibility criteria for PAIS, most people in the Legacy Caseload are not eligible to receive free
government-funded legal advice and assistance with their visa applications.
	Recommendation: Government repeal the Migration and Maritime Powers Legislation Amendment (Resolving the Asylum Legacy Caseload) Act 2014 (Cth). Government conduct refugee status determination consistently with its international obligations, and provide permanent protection for refugees and family sponsorship. Government provide sufficient support to asylum seekers experiencing financial hardship to ensure an adequate standard of living. 

Recommendation: Government ensure immigration detention is justified, time limited, and subject to prompt and regular judicial oversight. Government reduces numbers of people held in immigration detention to maintain safety during COVID-19 pandemic. Government amends the Migration Act 1958 (Cth) to prohibit placing children in immigration detention.

Recommendation: Government ensure refugees and asylum seekers access timely and appropriate healthcare in Australia, unless there is a medical reason why another destination is more appropriate.

Recommendation: Government immediately cease the current regime of third country processing, and offer viable long-term protection for all refugees subject to third country processing, including those transferred to Australia, and confirm they will not be sent back to PNG or Nauru.

	136.276 Immediately close the Nauru and Manus Island detention centres (Maldives);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Noted
	G5 Refugees & asylum seekers
A3 Inter-State cooperation & development assistance
G4 Migrants
A42 Institutions & policies - General
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- refugees & asylum seekers
- migrants
- persons deprived of their liberty
	Partly implemented

Australia has a policy of third country processing which includes offshore processing centres on Manus Island and Nauru.[footnoteRef:344]  [344:  Australian Human Rights Commission, Asylum Seekers, Refugees And Human Rights: Snapshot Report (2nd edition, 2017) 32. At https://humanrights.gov.au/our-work/asylum-seekers-and-refugees/publications/asylum-seekers-refugees-and-human-rights-0.] 


The Manus Regional Processing Centre was closed on 31 October 2017.[footnoteRef:345] As at 31 March 2019, there were no aslylum seekers being held for processing at the Nauru Regional Processing Centre. However as of 30 September 2019, 562 people are being held in the ‘open centre’ in Nauru and on Papua New Guinea.[footnoteRef:346] A further 47 people are being detained by Papua New Guinea in Bomana Detention Centre.[footnoteRef:347] [345:  Australian Border Force, ‘Operation Sovereign Borders monthly update: March 2019’ (Monthly Update). At https://newsroom.abf.gov.au/releases/operation-sovereign-borders-monthly-update-march-2019 (viewed 19 May 2020).]  [346:  Evidence to Legal and Constitutional Affairs Legislation Committee Senate Estimates, Parliament of Australia, Canberra, Monday 21 October 2019, 76 (M Pezzullo, Secretary of the Department of Home Affairs). At https://parlinfo.aph.gov.au/parlInfo/download/committees/estimate/48ea734a-e5f8-4bc6-813e- (viewed 19 May 2020).]  [347:  Evidence to Legal and Constitutional Affairs Legislation Committee Senate Estimates, Parliament of Australia, Canberra, Monday 21 October 2019, 123-4 (M Pezzullo, Secretary of the Department of Home Affairs). At https://parlinfo.aph.gov.au/parlInfo/download/committees/estimate/48ea734a-e5f8-4bc6-813e- (viewed 19 May 2020).] 


	Recommendation: Government immediately cease the current regime of third country processing, and offer viable long-term protection for all refugees subject to third country processing, including those transferred to Australia, and confirm they will not be sent back to PNG or Nauru.

	136.281 Review the policy of offshore processing of asylum seekers on Nauru and Manus Island and review the implementation of the Migration and Maritime Power Legislation Amendment Bill, making sure that the international obligation of non refoulement is strictly upheld (Germany);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Noted
	G5 Refugees & asylum seekers
A42 Institutions & policies - General
A41 Constitutional and legislative framework
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- refugees & asylum seekers
	Not implemented

The Australian Government maintains its policy of third country processing of asylum.

The Migration and Maritime Powers Legislation Amendment (Resolving the Asylum Legacy Caseload Act 2014 (Cth) passed in December 2014, introduced a range of new powers allowing the Minister for Immigration and Border Protection and officers to detain people at sea and take them to another country, regardless of whether Australia has an agreement or arrangement with that country to do so.[footnoteRef:348] As a result, people who arrive by boat to seek asylum may now be lawfully taken to other countries without any consideration of their protection claims, even if doing so would breach Australia’s non-refoulement obligations.[footnoteRef:349] [348:  Australian Human Rights Commission, Asylum Seekers, Refugees and Human Rights: Snapshot Report (2nd edition, 2017) 28. At https://humanrights.gov.au/our-work/asylum-seekers-and-refugees/publications/asylum-seekers-refugees-and-human-rights-0.]  [349:  Australian Human Rights Commission, Asylum Seekers, Refugees and Human Rights: Snapshot Report (2nd edition, 2017) 28. At https://humanrights.gov.au/our-work/asylum-seekers-and-refugees/publications/asylum-seekers-refugees-and-human-rights-0.] 


The Commission has strongly recommended that the government repeal the Migration and Maritime Powers Legislation Amendment (Resolving the Asylum Legacy Caseload Act 2014 (Cth).
	Recommendation: Government immediately cease the current regime of third country processing, and offer viable long-term protection for all refugees subject to third country processing, including those transferred to Australia, and confirm they will not be sent back to PNG or Nauru.

	136.284 Adopt the necessary measures to put an end to the practice of interception and return of asylum seekers, in conformity with international refugee law and international human rights law (Argentina);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Noted
	G5 Refugees & asylum seekers
A42 Institutions & policies - General
A41 Constitutional and legislative framework
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- refugees & asylum seekers
	Not implemented

See recommendations 136.285 and 136.282
	

	136.289 Proceed with the adoption and implementation of a code of conduct for the treatment of asylum seekers, and stop the practice of intercepting and pushing back the boats of the asylum-seekers into international waters, with the implementation of measures consistent with the provisions of international law and international standards (Bahrain);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Noted
	G5 Refugees & asylum seekers
A42 Institutions & policies - General
A41 Constitutional and legislative framework
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- refugees & asylum seekers
	Not implemented

See recommendations 136.285 and 136.282
	

	136.287 Give full protection to asylum seekers in accordance with international law, and abolish the practice of pushing the boats of asylum seekers back at sea (Nigeria);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Noted
	G5 Refugees & asylum seekers
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- refugees & asylum seekers
	Not implemented

See recommendations 136.285 and 136.282
	Recommendation: Government introduce a refugee status determination process that is consistent with its international obligations and repeal the Migration and Maritime Powers Legislation Amendment (Resolving the Asylum Legacy Caseload) Act 2014 (Cth). Government reinstate access to the Immigration Advice and Application Assistance Scheme to all asylum seekers who are experiencing financial hardship.

Recommendation: Government immediately cease the current regime of third country processing, and offer viable long-term protection for all refugees subject to third country processing, including those transferred to Australia, and confirm they will not be sent back to PNG or Nauru.

	136.280 Ensure that all asylum seekers and refugees who arrive in Australia are processed there regardless of their mode of arrival and ensure that the conditions at the offshore processing centers comply with international law and standards (Slovenia);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Noted
	G5 Refugees & asylum seekers
D33 Arbitrary arrest and detention
D25 Prohibition of torture and cruel, inhuman or degrading treatment
D26 Conditions of detention
Affected persons:
- refugees & asylum seekers
- persons deprived of their liberty
	Not implemented

Australia maintains a policy of third country processing for asylum seekers who arrive by sea.

See recommendations 136.285 and 136.282
	Recommendation: Government introduce a refugee status determination process that is consistent with its international obligations and repeal the Migration and Maritime Powers Legislation Amendment (Resolving the Asylum Legacy Caseload) Act 2014 (Cth). Government reinstate access to the Immigration Advice and Application Assistance Scheme to all asylum seekers who are experiencing financial hardship.

Recommendation: Government immediately cease the current regime of third country processing, and offer viable long-term protection for all refugees subject to third country processing, including those transferred to Australia, and confirm they will not be sent back to PNG or Nauru.

	136.270 Ensure that asylum seekers claims are processed in accordance with the Convention relating to the Status of Refugees and that detention occurs only when necessary, for a minimal period, and that access to judicial oversight of detention is ensured (Norway);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Noted
	G5 Refugees & asylum seekers
D33 Arbitrary arrest and detention
D51 Administration of justice & fair trial
B51 Right to an effective remedy
D26 Conditions of detention
Affected persons:
- refugees & asylum seekers
- judges, lawyers and prosecutors
- persons deprived of their liberty
	Not implemented

See recommendations 136.271 and 136.259.

	Recommendation: Government introduce a refugee status determination process that is consistent with its international obligations and repeal the Migration and Maritime Powers Legislation Amendment (Resolving the Asylum Legacy Caseload) Act 2014 (Cth). Government reinstate access to the Immigration Advice and Application Assistance Scheme to all asylum seekers who are experiencing financial hardship.

Recommendation Government ensure immigration detention is justified, time limited, and subject to prompt and regular judicial oversight. Government reduces numbers of people held in immigration detention to maintain safety during COVID-19 pandemic. Government amends the Migration Act 1958 (Cth) to prohibit placing children in immigration detention.

	136.279 Stop the offshore processing of asylum requests (Luxembourg);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Noted
	G5 Refugees & asylum seekers
D33 Arbitrary arrest and detention
D51 Administration of justice & fair trial
D25 Prohibition of torture and cruel, inhuman or degrading treatment
D26 Conditions of detention
Affected persons:
- refugees & asylum seekers
- persons deprived of their liberty
	Not implemented

See recommendations 136.280, 136.285 and 136.282
	Recommendation: Government immediately cease the current regime of third country processing, and offer viable long-term protection for all refugees subject to third country processing, including those transferred to Australia, and confirm they will not be sent back to PNG or Nauru.

	136.272 Do not detain migrants other than in exceptional cases, limit this detention to six months and bring detention conditions into line with international standards in the field of human rights, as previously recommended (Switzerland);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Noted
	G5 Refugees & asylum seekers
D33 Arbitrary arrest and detention
G4 Migrants
A27 Follow-up to Universal Periodic Review (UPR)
D26 Conditions of detention
Affected persons:
- migrants
- persons deprived of their liberty
	Not implemented

See recommendations 136.271 and 136.259.

	Recommendation: Government ensure immigration detention is justified, time limited, and subject to prompt and regular judicial oversight. Government reduces numbers of people held in immigration detention to maintain safety during COVID-19 pandemic. Government amends the Migration Act 1958 (Cth) to prohibit placing children in immigration detention.

	136.260 Repeal provisions which establish compulsory detention for those who enter the country in an irregular manner (Guatemala);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Noted
	G5 Refugees & asylum seekers
D33 Arbitrary arrest and detention
G4 Migrants
A41 Constitutional and legislative framework
D25 Prohibition of torture and cruel, inhuman or degrading treatment
D26 Conditions of detention
Affected persons:
- refugees & asylum seekers
- migrants
- persons deprived of their liberty
	Not implemented

See recommendations 136.271 and 136.259.

	Recommendation: Government ensure immigration detention is justified, time limited, and subject to prompt and regular judicial oversight. Government reduces numbers of people held in immigration detention to maintain safety during COVID-19 pandemic. Government amends the Migration Act 1958 (Cth) to prohibit placing children in immigration detention.

	136.262 Repeal the provisions establishing the mandatory detention of persons entering its territory irregularly (Bangladesh);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Noted
	G5 Refugees & asylum seekers
D33 Arbitrary arrest and detention
G4 Migrants
A41 Constitutional and legislative framework
D26 Conditions of detention
Affected persons:
- refugees & asylum seekers
- migrants
- persons deprived of their liberty
	Not implemented

See recommendations 136.271 and 136.259.

	Recommendation: Government ensure immigration detention is justified, time limited, and subject to prompt and regular judicial oversight. Government reduces numbers of people held in immigration detention to maintain safety during COVID-19 pandemic. Government amends the Migration Act 1958 (Cth) to prohibit placing children in immigration detention.

	136.263 End the policy of mandatory detention for all unauthorized arrivals, ensure that detention is only applied as a last resort, establish statutory time limits for detention and ensure access to an effective judicial remedy to review the necessity of detention (Slovenia);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Noted
	G5 Refugees & asylum seekers
D33 Arbitrary arrest and detention
G4 Migrants
A42 Institutions & policies - General
B51 Right to an effective remedy
A41 Constitutional and legislative framework
D26 Conditions of detention
Affected persons:
- refugees & asylum seekers
- migrants
- judges, lawyers and prosecutors
- persons deprived of their liberty
	Not implemented

See recommendations 136.271 and 136.259.

	Recommendation: Government ensure immigration detention is justified, time limited, and subject to prompt and regular judicial oversight. Government reduces numbers of people held in immigration detention to maintain safety during COVID-19 pandemic. Government amends the Migration Act 1958 (Cth) to prohibit placing children in immigration detention.


	136.278 In line with its tradition as a resettlement country, reverse its policies of mandatory detention and offshore processing (Brazil);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Noted
	G5 Refugees & asylum seekers
D33 Arbitrary arrest and detention
G4 Migrants
A42 Institutions & policies - General
D25 Prohibition of torture and cruel, inhuman or degrading treatment
D26 Conditions of detention
Affected persons:
- refugees & asylum seekers
- migrants
- persons deprived of their liberty
	Not implemented

See recommendations 136.271 and 136.259.

	Recommendation: Government immediately cease the current regime of third country processing, and offer viable long-term protection for all refugees subject to third country processing, including those transferred to Australia, and confirm they will not be sent back to PNG or Nauru.

Recommendation: Government ensure immigration detention is justified, time limited, and subject to prompt and regular judicial oversight. Government reduces numbers of people held in immigration detention to maintain safety during COVID-19 pandemic. Government amends the Migration Act 1958 (Cth) to prohibit placing children in immigration detention.

	136.290 Instil a transparent, human rights-based approach related to the treatment of asylum seekers following their arrival, including the cessation of transfers to third countries (Turkey).
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Noted
	G5 Refugees & asylum seekers
E1 Economic, social & cultural rights - general measures of implementation
D51 Administration of justice & fair trial
B51 Right to an effective remedy
D25 Prohibition of torture and cruel, inhuman or degrading treatment
D1 Civil & political rights - general measures of implementation
D26 Conditions of detention
Affected persons:
- refugees & asylum seekers
- persons deprived of their liberty
	Not implemented

See recommendations 136.280, 136.285 and 136.282
	See recommendations above at 136.278


	136.288 Cease its practice of interceptions and “push-backs” in its borders (Bangladesh);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Noted
	G5 Refugees & asylum seekers
G4 Migrants
D25 Prohibition of torture and cruel, inhuman or degrading treatment
Affected persons:
- refugees & asylum seekers
- migrants
	Not implemented

‘Operation Sovereign Borders’ continues to prevent boats carrying asylum seekers from reaching Australia. Since December 2013, this operation has intercepted boats and returned them to their point of departure ‘where it is safe to do so’.[footnoteRef:350] [350:  Australian Human Rights Commission, Asylum Seekers, Refugees And Human Rights: Snapshot Report (2nd edition, 2017) 27. At https://humanrights.gov.au/our-work/asylum-seekers-and-refugees/publications/asylum-seekers-refugees-and-human-rights-0.] 


It is difficult to assess whether boat turn-backs are being conducted in accordance with Australia’s international human rights obligations, including whether adequate safeguards are in place to prevent refoulement and guarantee safety of life at sea.[footnoteRef:351]  [351:  Australian Human Rights Commission, Asylum Seekers, Refugees And Human Rights: Snapshot Report (2nd edition, 2017) 27. At https://humanrights.gov.au/our-work/asylum-seekers-and-refugees/publications/asylum-seekers-refugees-and-human-rights-0.] 


	

	136.240 Further promote the safety and living conditions of migrants, refugees and asylum seekers arriving in Australia (Greece);
Source of position: A/HRC/31/14/Add.1 - Para. 62
	Noted
	G5 Refugees & asylum seekers
G4 Migrants
E1 Economic, social & cultural rights - general measures of implementation
D1 Civil & political rights - general measures of implementation
Affected persons:
- refugees & asylum seekers
- migrants
	Partly implemented

Since 2013, there have been a number of significant developments in Australia’s policies towards people seeking asylum, particularly in relation to those who arrive by boat.[footnoteRef:352] While some of these changes bring Australia’s policies into closer alignment with international human rights law, others could potentially place Australia in breach of its international obligations. Some of the changes include: the release of almost all children from immigration detention, a significant reduction in the overall number of people in immigration detention, the reinstatement of work rights for asylum seekers living in the community on Bridging Visas, the reintroduction of Temporary Protection Visas as well as a new temporary visa for refugees, the Safe Haven Enterprise Visa.[footnoteRef:353]  [352:  Australian Human Rights Commission, Asylum Seekers, Refugees And Human Rights: Snapshot Report (2nd edition, 2017) 7. At https://humanrights.gov.au/our-work/asylum-seekers-and-refugees/publications/asylum-seekers-refugees-and-human-rights-0.]  [353:  Australian Human Rights Commission, Asylum Seekers, Refugees And Human Rights: Snapshot Report (2nd edition, 2017) 42. At https://humanrights.gov.au/our-work/asylum-seekers-and-refugees/publications/asylum-seekers-refugees-and-human-rights-0.] 


The United Nations Special Rapporteur on the Human Rights of Migrants, François Crépeau has highlighted concerns related to Australia’s policies, in particular nonrefoulement, discrimination based on mode of arrival, immigration detention, third country processing, guardianship of unaccompanied children, family reunion, visa refusals and cancellations, and access to justice and citizenship.[footnoteRef:354] [354:  United Nations Human Rights Council, Report of the Working Group on the Universal Periodic Review: Australia, 31st sess, Agenda Item 6: Universal Periodic Review, UN Doc A/HRC/31/14 (13 January 2016) 26–29. At http://daccess-ods.un.org/access. nsf/Get?Open&DS=A/HRC/31/14&Lang=E (viewed 19 May 2020).] 


	Recommendation: Government ensure immigration detention is justified, time limited, and subject to prompt and regular judicial oversight. Government reduces numbers of people held in immigration detention to maintain safety during COVID-19 pandemic. Government amends the Migration Act 1958 (Cth) to prohibit placing children in immigration detention.

Recommendation: Government repeal the Migration and Maritime Powers Legislation Amendment (Resolving the Asylum Legacy Caseload) Act 2014 (Cth). Government conduct refugee status determination consistently with its international obligations, and provide permanent protection for refugees and family sponsorship. Government provide sufficient support to asylum seekers experiencing financial hardship to ensure an adequate standard of living.

Recommendation: Government immediately cease the current regime of third country processing, and offer viable long-term protection for all refugees subject to third country processing, including those transferred to Australia, and confirm they will not be sent back to PNG or Nauru.

Recommendation: Government ensure refugees and asylum seekers access timely and appropriate healthcare in Australia, unless there is a medical reason why another destination is more appropriate.




