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This is an Application for Exemption from the Disability Discrimination Act 1992 (DDA) in so far as it relates to the broadcasting of television programming by the ABC, SBS, Network Ten, Channel Nine and the Seven Network (‘the Applicants’). 
The Applicants seek a six-month exemption from the DDA, subject to a number of conditions.  The full conditions on which the Applicants seek an exemption are attached.
Background
The Applicants have been providing captioning services for deaf and hearing-impaired viewers since the 1980s.  The commitment was formalised in regulations enacted under Schedule 4, section 38 of the Broadcasting Services Act 1992 which require broadcasters to provide closed captioning for all prime time programming (6.00pm to 10.30pm) and all news and current affairs outside this period.  The Applicants have complied with and exceeded the requirements under the Broadcasting Services Act 1992.

On 28 May 2003, the Human Rights and Equal Opportunity Commission made a decision under section 57 of the DDA to grant an exemption to the Applicants for a period of 5 years, subject to a number of conditions, including:

· Caption all programs (other than sport) which commence in prime-time until their conclusion;

· Staged increase in hours to reach minimum goals – 55% by end 2005 and 70% by end 2007 (6am to midnight programming);
· Priority is given to captioning of pre-school and children’s programming – by end 2007, over 1400 hours of pre-school, children’s and schools programs will be captioned each year;

· Applicants support actions by government to improve availability of caption decoding and recording capability in television and related equipment;

· Applicants report to the Commission by end of January 2004, 2005 and 2006 on progress in implementing the proposal; and

· By the end of 2006 broadcasters commence a review in consultation with deafness representative organisations of possibilities for further increases in captioning at the expiry of the exemption.

The exemption included a requirement to report on progress in 2004, 2005 and 2006 and progress in achieving the minimum quota.  Captioning figures averaged for the year 2007 show that broadcasters have met these minimum quotas (Seven Network 70.5%; Nine Network 72%; Network Ten 71.3%; ABC 74%; SBS >70%).
 

In particular, significant gains have been made in the captioning of children’s programs, with over 1400 hours of pre-school, children’s and schools’ programs captioned under the terms of the current exemption.

Application for exemption
Broadcasters are seeking a further, short-term exemption from the DDA in the context of the Government’s announced review into electronic media access issues.
On 12 September 2007, the former Minister for Communications, Information Technology and the Arts, Senator the Hon Helen Coonan announced that a review would be conducted into access to electronic media for the hearing impaired.  That review was to be undertaken by the Department of Communications, Information Technology and the Arts (now the Department of Broadband, Communications and the Digital Economy (DBCDE)) and was to consider captioning and other access technologies and options to extend the current requirements.
Noting the requirement in the current exemption for broadcasters to review their captioning activities in 2006, broadcasters were prepared to collaborate with the Government review process as a means of addressing captioning following the expiry of the exemption.  Broadcasters still see the review as a valuable opportunity for all perspectives to be heard and considered alongside Government policy priorities.  
As announced, the review was to be completed by 30 April 2008 and as such there was an expectation amongst the Applicants that regulatory certainty as to captioning requirements would be achieved prior to the expiry of the current exemption.

However, due to circumstances beyond the control of the Applicants, the timing of the review has been delayed.  Whilst the formal consultation process for the review was announced by the Minister for Broadband, Communications and the Digital Economy on 30 April 2008, it is clear that a resolution will not be achieved before the expiry of the current exemption.
Broadcasters are mindful of the objects of the DDA and the need for any exemption to be consistent with those objects.  Broadcasters are supportive of the Government’s review into access to electronic media as the best means to build on the significant achievements made to date in terms of television captioning.  In this way, the full commitment of broadcasters to the Government’s review, which would be more certain in the absence of a formal complaints process, is consistent with the objects of the DDA.  

The history of captioning on free to air television has been one of cooperation and negotiation.  The Government review offers all stakeholders an opportunity to have their positions heard and considered as part of a single, cohesive consideration of the way forward on television captioning.  
It would be counterproductive if broadcasters were also bound to the formal complaints process under the DDA whilst the review was proceeding.  To have television captioning simultaneously considered through two separate and differing processes would be inefficient for both broadcasters and the deaf and hearing impaired community.  It would affect the ability of all parties to commit fully to either process, and to any consequent outcomes or agreements.  To have key stakeholders involved in the formal complaints process under the DDA at the same time a milestone Government review was taking place would not benefit the review or any of those stakeholders.
The protection and certainty of an exemption under the DDA will provide broadcasters with the best opportunity to focus on and participate productively in the Government’s review.  This provides the best opportunity for a mutually supported and productive outcome on the way forward for television captioning, which would be of benefit to both broadcasters and the deaf and hearing impaired.
It should also be noted that any change in captioning commitments requires broadcasters to renegotiate internal processes and external arrangements with captioning service providers.  A single process of review and a single set of outcomes, produced through a mutually supported Government review, will help broadcasters to streamline the process for implementing any future changes in captioning commitments.  This would be of benefit to the deaf and hearing impaired community as well as broadcasters.

It is also important to note that the Government review provides the prospect of certainty for all stakeholders in relation to television captioning.  Two processes for settling future captioning requirements would likely produce two outcomes, and there is no guarantee these outcomes would align.  This would deprive both broadcasters and the deaf and hearing impaired community certainty as regards future captioning commitments.

ATTACHMENT
PROPOSAL FOR EXEMPTION
The Applicants seek an exemption until 31 November 2008 on condition that each of the Applicants continue to implement the following undertakings in relation to its own services:

· All broadcasters to caption programs (other than sport) that commence in prime time until their conclusion.

· Seven, Nine and Ten to continue to caption all new P and C programs.

· ABC to continue to caption all new schools programs. ABC to continue to caption new Australian pre-school and children’s programs with an annual target of 50 hours.
· ABC to continue to caption new overseas children’s programs with an annual target of 50 hours.

· ABC will caption approximately 1000 hours of pre-school and children’s programs broadcast annually.

· Broadcasters to continue to closed caption a minimum of 70% of programs broadcast to the end of the exemption.

· The percentage measurement to apply to programs broadcast on the broadcaster’s primary channel between 6am and midnight, measured on an annual basis.
· Programs do not include advertising, sponsorship or promotional material, or community service announcements.

· Captioned programs include foreign language subtitled programs.

· Hours of programs broadcast exclude foreign language programs exempted by section 38(4B) of the Broadcasting Services Act 1992.
· In addition, in relation to the ABC, the percentages apply to all nationally transmitted programs broadcast.  In addition to these nationally transmitted percentage targets, the ABC will continue to caption all state and territory news and current affairs programs (approximately 1500 hours of captioned programs annually).  

· Broadcasters to report to the Human Rights and Equal Opportunity Commission by the end of October 2008 on implementation of these undertakings.
· Support by broadcasters for actions seeking to improve the quality of captions.

� Figures sourced from the Applicants’ internal reporting systems, based on programming schedules and reports.





