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The Separation of Religion and State

The State, which has executive, legislative and judicial arms, exists for the order and wellbeing of society. It asserts a sovereign control over its territory, is the ultimate territorial owner and administrator of its realm. It exists because, and as long as, it is legitimated by the people living within it. Accordingly, it has to be sensitive also to the grievances and the wishes of its citizens. Democracy, as a special kind of organization of the State, has formal principles, whereby decisions are made in accordance with a majority, where minority rights and individual freedoms are asserted and so forth. Yet within the framework of these formal principles, no specific social values and policies are precluded other than those which would overthrow democracy itself. 

The concept of the separation of Religion and State in Australia and America, which have similar provisions in this regard, stipulate that (apart from the individual’s freedom to practice his or her religion) the State shall not establish a religion. That is, the State shall not prescribe of its own accord a particular religion with its set of values. Rather religion and values arise within the “public square” and there compete to produce or ratify policies for the State. Religiously based values find their way into public policy because religion is one of the greatest suppliers of values within the public square.  

The attempt to interpret the separation of religion and state in the sense that religious values must be shut out of all public institutions, including schools, is simply the triumphalism of a secularist ideology, which wants to dominate society with its values against all other (including religious) sentiments arising within the public. Talk about “substantive” (as distinct from formal) democratic values is doing exactly the same thing. It shuts out the faith-basis of many sets of values, by requiring a secularist “shared public reason”; it calls for its brand of “universalism”, which will not admit values for which the basis is faith traditions. Tellingly, this “shared public reason” seeks to overthrow traditional sexual moralities. It is in fact a sectarian, secularist value system, which seeks wrongly to make itself identical to formal “democracy”.
The function of the State is to implement true or acceptable values, which it has received, not for which it is a source. 
Rights and values
As the last Chief Justice of Australia, Murray Gleason, stated, rights are themselves derived from values. What then is the difference between those values which have acquired the title of “rights” and those which have not, even though they are accepted values? Those which are called rights tend to be withdrawn from the public political sphere. First, they become fundamental, constituting principles, which are privileged above, and delimit, others, carrying exclusive and punitive force. Secondly, they are withdrawn from the public political sphere into the domain of judicial, executive and administrative interpretation. Judges, officials and committees are then permitted by themselves to apply and interpret these rights, away from the scrutiny, debate and validation of the public political sphere. 

This does not mean that there should not be ultimate “rights” (and obligations). But the determination of these rights, such as we find with nations at the time when they write their constitutions, have to be more than the simple upshot of a political victory. It is more than a simple majoritarian decision. It is something which follows upon the deep, collective reflection of a nation and the historical experience of humanity.

Consider the three propositions: (1) “a man and woman (so long as they do not possess incestuous closeness) have the right to marry”, (2) “a man has a right to marry a man”, (3) “half siblings, a man and a woman with a common mother, have a right to marry”. Proposition (1) has been held as a fundamental right (and value) for thousands of years by all major religious traditions. The same traditions have rejected (2) and (3). Some societies are now moving towards (2) and Sweden, so I have heard, now upholds (3). A consequence of enacting (2) and (3) as rights may well mean that teaching – whether one’s own children or others - that the practices of homosexuality and incest are non-normative, can fall into the category of “incitement” and “vilification”. It could be punished as subversion of newly conceived “human rights”. Making these into rights further means that judges, committees and administrators could now, outside the political arena, also routinely extend this right into new areas. The administration of IVF to single women – in disregard of the existing legislation - was permitted by a Judge who extrapolated from “rights” under the Sex discrimination Act. The reasoning appears to be a very strange one. It is certainly true that individuals are entitled to use of services regardless of marital status.  From this, however, a solitary Judge reasoned that a single woman should also be able to use “another” service, IVF, without having to justify that thereby a child would have to grow up without a father. His personal value-laden reasoning changed social practice, but was not subject to any political public.

“Freedom of religion” legislation as potential religious persecution
The terms of the discussion paper suggest that legislation on freedom of religion may limit religious practices where these are seen to conflict with what the discussion paper imputes as a “right” to “diverse sexualities”. In enshrining a very recently politically asserted value – the viewed normality of homosexuality in de facto and registered unions etc – as a right, such legislation threatens to undermine in this and other areas the religious life and practice of whole communities. It could (as the discussion paper suggests) compel a religious school, which teaches that homosexuality is non-normative, to hire or keep a teacher engaged in such practices, even though this is a living contradiction of its values (or in the Swedish case to take a headmaster married to his sibling). The State would thereby abrogate the separation of Religion and State, by quelling religion in the public square.  
For all the above reasons, a Religious Freedom Act should not be enacted, since it would only serve to limit the freedoms which religion presently has, and its vital contribution of values to the public square.
