Dear Sir/Madam, 

Re: Freedom of Religion and Belief in the 21st Century 

Thank you for the opportunity to make our submission to the Inquiry. In preparing for this submission, AMCRAN participated in a Forum with Muslim community leaders on 13 December 2008, and led a discussion on the topic of Religious freedom and anti-terror laws. 

About AMCRAN 

The Australian Muslim Civil Rights Advocacy Network (AMCRAN), formally established in 2004, is a network of volunteers dedicated to preventing the erosion of civil rights of all Australians. By drawing on the rich civil rights heritage of the Islamic faith, AMCRAN provides a Muslim perspective on matters relating to civil rights. It actively participates in law reform and policy work, including legislative reform through submissions to government bodies, lobbying, grassroots community education, and communication through media. It collaborates with many Muslim organisations and non-Muslim organisations to achieve its goals. 

Evaluation of 1998 HREOC Report on Article 18: Freedom of Religion and Belief 
1. What are areas of concern regarding the freedom to practice and express faith and beliefs, within your faith community and other such communities? 
Many issues have arisen in the last decade impacting on Muslims’ ability to practise their religion. To state the most pertinent: 

· Fear, distrust of and discrimination against Muslims in the aftermath of the New York, London and Bali attacks have had a practical day-to-day impact on the lives of Muslims and increased their feeling of alienation. This climate has been fuelled by sections of the media, as well as commentary by prominent members of society, including Ministers of government and officials. 

· Anti-terror laws are over-arching in their reach and have a disproportionate impact on Muslims. 

· Discrimination and limits on practice of Islam in the workforce: Muslims have not always been able to freely practise their religion. Some of the typical issues are: allowed breaks for prayer, accommodations to break fast in Ramadan, appearance-related issues (e.g. wearing of the headscarf, or the growing of a beard). 

· Limitations on the practice of Islam of incarcerated individuals (both those on remand for criminal matters and those being detained for other reasons). These include the availability of Halal food, place and possibility of prayer, and accommodations to break fast in Ramadan. 

· Difficulties in getting approval for the building of institutions through local councils and with local communities. This has been a problem for Muslim schools, mosques and Islamic Centres. 

2. Have new issues emerged since this report was published in 1998 relating to expression of faith? 
The impact of counter-terrorism legislation has emerged as one of the leading issues since the report was published in 1998. New terrorism offences such as the association offence, or the revised sedition offences, affect the expression of faith. This is discussed in more detail below under Security Issues in the Aftermath of September 11. There are a number of other factors which, while discussed in the original report, have amplified in magnitude. Workplace discrimination has increasingly become an issue; especially when it comes to manifesting one’s religious beliefs in terms of attire, prayer and dietary restrictions. 

3. Is there adequate protection against discrimination based on religion or belief, and protection of ability to discriminate in particular contexts? How are federal and state and territory governments managing incitement to religious hatred, and the question of control and responsibility? 
AMCRAN believes while there is some protection for discrimination, these need to be extended in a number of ways relating to the freedom to manifest one’s belief in matters of practice. It is disappointing that in the 10 years since its release, Recommendation R4.1 of the Report prohibiting direct and indirect discrimination on the ground of religion and belief in all areas of public life has not been implemented, despite ample research into increased discrimination and vilification targeted at Muslims particularly in the post-September-11 era. It is of grave concern that those Muslims who experience religious discrimination (not necessarily based on nationality or race) cannot avail themselves of existing anti-discrimination mechanisms and remedies. Australia should take legislative action to give effect to its obligations under Article 2, 20, 26 and 27 of the International Covenant on Civil and Political Rights. 

The absence of federal religious discrimination laws has become even more pertinent in light of extensive reports of discrimination and vilification against the Muslim community, as documented by the Human Rights and Equal Opportunity Commission. Isma, the Commission’s report of national consultations on eliminating prejudice against Arabs and Muslims, found that the majority of respondents had experienced some form of harassment and prejudice because of their religion. In consulting with almost 1,500 Arab and Muslim participants across Australia between April and November 2003, it found that, 

Most consultation participants experienced an increase in the level of discrimination and vilification following 11 September 2001. The Australian Arabic Council recorded a twenty-fold rise in reports of discrimination and vilification of Arab Australians in the month after 11 September 2001. The Muslim Women's Association of South Australia received a 'significant number of reported incidents, specifically of discrimination and harassment against Muslims', most involving offensive verbal abuse of women. The Al Zahra Muslim Women's Association in Sydney also reported a 'phenomenal' increase in both discrimination and vilification reports. Many individual community members concurred that September 11 was a turning point.
 

In particular, there is evidence to suggest that Muslim women experience significantly higher levels of discrimination than men,
 due to their extra visibility of being easily identified as Muslim by their dress. 

Consultation participants were more in agreement on the question of who was most affected by the upsurge in discrimination and vilification: Muslims and women. 

‘People readily identifiable as Muslim because of their dress or appearance were particular targets of racist violence and abuse. Muslim women who wear the hijab, niqab or chador have been especially at risk.’ 

‘I think there is no doubt that after September 11 there has been a rise in terms of the perception that you are a danger. From a woman's perspective, if you wear the veil then you are seen as a fundamentalist - you are a danger.’ 

‘Everyone here has been through an experience or heard about an experience somehow, and we can go on for days and days … we all have that experience of feeling that people look at us as terrorists. As a Muslim woman, we are more a victim than any other.’ 

‘Many people think and feel that a woman wearing the hijab is a moving bomb.’ 

‘People mistaken for Muslims have also been attacked.’ 

Muslim women were particular targets of physical violence carried out by strangers. Consultation participants reported numerous incidents of women in hijab being spat at, of objects being thrown at them from passing cars and of their hijabs being pulled off. Forcible removal of the hijab in public was regarded by Muslim women as the worst violation.

A report by the University of Technology, Sydney Shopfront in 2005 analysed calls to a special telephone hotline set up for people to report racially motivated attacks immediately after the World Trade Centre attacks in New York. One of the key findings was that: 

There is a strong link between visible markers of ‘difference’ such as wearing the hijab or a turban and experiences of prejudice and assault. Attitudes of prejudice and hatred often focus on visible signs on ethnicity, culture or religion.

This issue has been a longstanding one. In 1984, the New South Wales Anti-Discrimination Board published a report titled Discrimination and Religious Conviction. The report supported the inclusion of religion in the Anti-Discrimination Act in order “to counter religious prejudice in major areas of public life”. It also recognised this as crucial in providing adequate address to the needs of all members of the community.
 However, in almost 25 years since the report was completed, little has been done to guarantee the protection of the human rights of Muslim Australians by providing criminal sanctions or civil remedies for religious discrimination or vilification. 

In light of the findings of widespread discrimination against the Muslim community specifically because of their adherence to the religion of Islam, the lack of specific protection against religious discrimination has now become urgently inadequate. The failure to enact federal laws to prohibit discrimination on the ground of religion must be addressed. 

A word of caution is warranted however, about legislation relating to religious vilification or incitement to religious hatred. We note the controversies surrounding the Racial and Religious Tolerance Act 2001 (Vic), and the criticism that it is nothing more than a legalistic weapon by which religious groups can silence their ideological opponents, rather than engaging in debate and discussion. Any proposed federal legislation must be balanced against the freedom of speech and not interfere with robust and legitimate discussion and debate about religion done in good faith. 

Religion and the State – the Constitution, roles and responsibilities 
4. Do religious or faith-based groups have undue influence over government and/or does the government have undue influence over religious or faith based groups? 
The creation of the Muslim Community Reference Group (MCRG) in 2005 by the Federal Government appeared to be an attempt to exercise influence over Muslim groups. Members of the group were selected by the Federal Government, with minimal input from the community. 

Criticism of the selection of members was silenced by the government, which argued that they did not want to give a voice to “radical elements”.
 However, in only giving voice to the “moderate” leaders and excluding certain sections of the community, the government created a vehicle whereby it was able to lend credence to a particular brand of Islam, reinforcing the division between “fundamentalist Islam” (read “extremist”, “terrorist”) and “moderate Islam” (read “acceptable”). In establishing a committee ostensibly to target extremism in the community but which shunned particular parts of the community, the government had chosen the parts of the religion deemed to be the correct, or acceptable, or had the approved form of practice. It led to the perception that the community’s own views and solutions to a problem that was widely perceived to be theirs were not acceptable to the government. In addition, it also suggested a governmental intolerance of ideas and religious practice. Implicit in this intolerance was the view that the Muslim community and Islam itself, was antithetical to a solution to “terrorism”.
 
In 2007 the MCRG was dissolved. While AMCRAN believes that community consultation must be conducted broadly, the creation of such specific religious groups by the government was a misstep that should not be repeated. 

Religion and the State - practice and expression 
1. How should government accommodate the needs of faith groups in addressing issues such as religion and education, faith schools, the building of places of worship, religious holy days, religious symbols and religious dress practices? 
The question is very broad and it is difficult to answer it in general terms. Each particular legal situation must be considered carefully and independently. However, AMCRAN would like to set out some possible principles for legislation and/or policies: 

· Laws should be designed with flexibility in mind to allow for different religious practices. For example, it would be impossible to accommodate all religious holidays; however, it would be relatively easy to say that employees are permitted 2 days per year for religious observances of their choosing. Another example would be, for example, for employees of government, rather than requiring that short breaks be held at a certain time (e.g. 10:45am for morning tea), that they be held at a time of the employees choosing (e.g. for Muslims, to take a break at 3:30pm for afternoon prayers). 

· Freedom of personal religious practices should be accommodated where they do not impinge in a concrete manner on the freedoms of others. For example, Muslims should be allowed to wear the hijaab, since this does not in a concrete way impinge on the freedoms of others, even if the person wearing the hijaab is a teacher or a police officer. Concepts of remotely impugned loss of freedoms (e.g. that by a teacher wearing hijaab in a school, she is somehow forcing her students to accept her religion) are too ephemeral to quantify, are subjective and are frequently mixed with sentiments of intolerance. 

2. Is current legislation on burial practice and autopsy practice adequate? Are any other of your religious practices inhibited by law, procedural practice or policy (i.e. education or health)? 
The report by HREOC ("Article 18: Freedom of religion and belief") does an excellent job of expressing the general concerns of Muslims about burial practices and autopsies in Sections 3.5 and 3.6. AMCRAN fully supports the recommendations in sections 3.5 and 3.6; particularly: 

· Allowing Muslims to expedite burial where possible 

· Allowing Muslims to be buried facing a particular direction 

· Allowing the senior next-of-kin more discretion with respect to whether an autopsy is conducted. 

Security issues in the aftermath of September 11 
1. Have the changes in federal and state laws affected any religious groups, and if so how? How should this be addressed? 
Counter-terrorism legislation has had an enormous impact on ethnic and minority communities, and the effects have been particularly disproportionate on Muslim communities. The breadth of the laws, their discretionary or selective application and the way in which the police and security agencies use their extended powers, constrain basic freedom of association, speech and belief. 
The key aspects of the laws which members of the Muslim community are concerned with are as follows: 
The definition of terrorist act – the motive element 
The Criminal Code states that a 'terrorist act' must be for a political, religious or ideologically motivated cause. Traditionally, it is intention and not motive which establishes an offence, but motive is usually a matter considered in sentencing. However, contrary to common law tradition, the Criminal Code definition requires an examination of motive, and in particular, religious motive. Therefore an examination of a ‘terrorist act’ may impute Islam as motive. 

'Political, religious or ideologically motivated cause' was struck out of the Canadian laws by the courts in 2006 as an unjustified violation of freedom of expression, religion and association.
 Motive was argued to perpetuate 'status' crimes, creating a danger the accused may be prosecuted less for what they do, but for who they are and what they believe. The implications of admitting evidence of an accused's political and religious views into a trial, as distinct from his or her intent to commit acts of violence, are explored below. 
Preparatory acts depend on motive to make out an offence 
The laws criminalise a number of preparatory acts based on the public policy that to wait until there is clear intent to cause violence may be too late. Hence the Criminal Code makes it an offence to 'possess a thing', download documents or do things in preparation for a terrorist act. Motive has become central in proving preparatory offences. In R v Lodhi
 intention was in part inferred from Lodhi's identification as a Muslim who the judge described as ascribing to a 'fundamentalist' orientation. This 'motive' was relied on to establish a connection between an intention to possess the documents, and an intention to commit a violent act, in the absence of direct evidence of the latter. 

The concern is that a trend may develop where literalist or conservative approaches to the Islamic faith, or, adherence to political Islam or 'Islamism' stand in as evidence of motive in pre-emptive offences.
 These 'profiles' can become a method of establishing a link between possessing a document and a future intention to commit a crime, as well as proof itself that a link exists. 
Use of the concept of 'violent jihad' 
The cause of 'violent jihad' was attributed to Lodhi through his associations with Brigitte,
 the possession of a DVD depicting military violence and by virtue of being considered a 'fundamentalist'. The concept of 'violent jihad' was not subject to any definition or scrutiny by the court, however the cause of violent jihad justified what has been described as a very harsh sentence of 20 years imprisonment. In the matter of R v Benbrika & Ors, the cause of 'violent jihad' was relied on by the prosecution to make out the case. The prosecution relied on inflammatory speech acts by the defendants of unpopular or distasteful views including discussion around theological and political questions around the permissibility of killing civilians, for example. 
Should Islam be 'on trial' in terrorism cases? 
Both the Magistrates in the Benbrika and in the Khazaal hearings have instructed juries that 'Islam is not on trial', advising that prejudice about Islam does not belong in the court room, but also that the intricacy of Islam is not the subject of inquiry. However, defence counsel have argued that the nature of the prosecution evidence in relation to Islam and the imputation of an Islamic motive as evidence of violent intent, requires nuanced and contextual examination of Islamic doctrine and practice to ensure a fair trial. We submit that it is not appropriate for a courtroom to scrutinise a person’s practice of religion and his or her beliefs. 
Terrorist Organisation Offences 
Terrorist organisation offences under the Criminal Code are a way in which political and religious belief are very broadly criminalised. The 12 defendants in the Benbrika case have been accused of being members, providing support and funding their own unspecified terrorist organisation in Australia, rather than charged with planning to commit a terrorist act. 
No one has yet been charged with offences relating to 'foreign' terrorist organisations proscribed under the Criminal Code. Broad, non-violent conduct, even 'emotional support' which helps an organisation to continue to exist has been criminalised. Particularly vulnerable are the diverse political aspirations and affiliations some Muslims have with networks, organisations and individuals who may be connected with organisations such as Hamas and Hezbollah. 
Financing and charity 
In general terms it is an offence to provide money to any proscribed terrorist organisation and to those listed by DFAT (which is a list of over 1,700 organisations and individuals). 

The broad definition of “terrorist act” given in section 100.1 of the Criminal Code and the related definition of a “terrorist organisation” in section 102.1 significantly widen the application of financing of terrorism provisions. Terrorist organisations are treated as monolithic entities in the legislation, and even if a “terrorist organisation” provides humanitarian services, such as hospitals or social welfare services, donations to such causes are considered to be financing such an organisation. 
For example, it is known that Hamas consists of different sections, such as the Al-Qassam Brigade known for its attacks on Israeli targets, but also consisting of significant welfare services to Palestinians living in the occupied territories, such as hospitals and food. It is arguably true that Hamas would be considered a terrorist organization under Australian law (although it is not a proscribed organization). Under the current legislation a donation to support a hospital run by Hamas is treated the same way as providing funds for Hamas to be used for other purposes. A person may not even know that a particular hospital is operated and/or controlled by Hamas, and yet find himself or herself falling foul of this legislation. 
Muslim organisations and individuals have also expressed great concern about their liability for knowingly or recklessly donating money to charities that may have only an indirect connection to political violence. The recent AFP investigation of a local Muslim charity focuses on their alleged donation to Interpal, a British based charity which funds social services and reconstruction efforts in Palestine. Interpal is not proscribed in the UK and has been cleared by the UK Charities Commission of any connection to political violence yet Interpal is on DFAT's list of banned organisations. Financing laws impact on the Muslim obligation of zakat, or almsgiving. Humanitarian aid and charity work are particularly vulnerable. 
A further problem with this offence relates to the “reckless” component as introduced by the Anti-Terrorism Bill (No. 2) 2005. In many cases there are dire emergencies in areas of the world where there are terrorist groups active. To give an example of how this may become a problem for the Muslim community, consider two recent natural disasters. The tsunami of 26 December 2004 killed several hundred thousand people, many of them in the Aceh region of Indonesia. Muslims around Australia collected funds to assist the victims of the tsunami, but had to be extremely careful about how to get the money to the victims. Many of the charities that operate in Australia have Christian missionary leanings (and so it is generally considered not preferably to donate through them), and it is very difficult to donate through formal Government channels since corruption is endemic in some Muslim countries. Therefore many Muslims prefer to collect donations for a cause and then pass them through personal connections to trusted people in the affected areas. 
However, there was a very real possibility that the funds could have ended up in the hands of the Free Aceh movement (GAM), which is an Acehnese liberation movement. Although not currently on the proscribed list of organisations, it could arguably meet the criteria for proscription under s 102.1 of the Criminal Code. However, someone unaware of GAM may unintentionally provide the funds to one of their representatives, not realising that a small portion could be used for matters relating to political violence. 
This is not a unique situation. A very similar situation occurred with the earthquakes in the subcontinent particularly Kashmir. Several proscribed organisations, such as Lashkar-e-Tayyiba (LeT), operate in Kashmir, so it is quite possible that someone sincerely donating to help their Muslim brethren in Kashmir might inadvertently provide funds to such an organisation. Yet another example is the earthquakes that happened in Bam in Iran. 
Hence a person who innocently tries to assist those in need in other parts of the world could face a charge that carries a maximum penalty of life imprisonment. Furthermore, laws like these are likely to lead to a decrease in charity within the Muslim community. Anecdotally, since September 11, the Muslim community has become overly fearful about donating – even to legitimate charities – because of the fear that it may incriminate them. Even if it does not lead to charges, they fear that such activities could attract the attention of intelligence or police officers. Several members of the Muslim community have contacted AMCRAN after being visited by ASIO after they made what they believed to be totally legitimate donations. 
Information and Formal ASIO powers and Police questioning 
The key issues in policing of the laws reported to AMCRAN include: 

· informal questioning by both law enforcement and security intelligence agencies of theological beliefs, associations and political views – informal questioning raises questions of self incrimination, erosion of the right to silence and the right of non-participation 

· the use of coercion by ASIO informal interviews to compel participation

· fear and alienation caused by the overly broad reach of the laws and police discretion. 

The use of police and ASIO 'informality' to encourage Muslims to speak with them has coercive elements when it is repetitive, secrecy is imposed without legal authorisation, and there is the potential for self incrimination. At the same time, there is great pressure for Muslims to cooperate to show 'they have nothing to hide'. Police and ASIO need to give Muslims a clearer indication of their rights to decline interview, and communicate the purpose and use of informal questioning. The frequency of informal questioning created stigmas, especially as questioning appears to target Muslims, and operates as de facto profiling. 
On this last point, all police agencies and the government deny the use of racial or religious profiles. Indeed, the AFP has publically stated they do not profile or target Islam, but they target extremists. We submit that that is also a dangerous form of profiling because aspects of religious belief and affiliation are being used to subject a person to monitoring and attention. 
ASIO security assessments 
AMCRAN is also concerned that there appears to be inconsistent security assessments made by ASIO of foreign guest speakers. Some well-known Muslim intellectuals who have been invited to give lectures in Australia have been refused visas, while some anti-Muslim speakers have been allowed to enter Australia and disseminate their racist and/or Islamophobic views. We support calls for the review of application of visa laws for foreign speakers to ensure that the assessment process and procedures are transparent and objective. 
3. Consider and comment on the relationship between law and religious or faith based communities, and issues such as legal literacy, civil liberties, dissemination of law to new immigrant communities, and the role and conduct of judiciary, courts and police. 
Varying approaches to policing have been suggested. In the UK it has been suggested that police should take an 'ambient' approach to community policing - that they monitor and engage with the community in a wide but shallow way - subjecting a large number of people to questioning. However, we believe that the better form of policing is to cast the net more specifically, which would have less of a negative impact on police and community relations. 
Secondly police and ASIO have overlapping powers of questioning and detention. The Inspector General on Intelligence and Security (IGIS) conducted an Inquiry into ASIO’s actions in relation to Izhar Ul-Haque, a medical student arrested in 2004 and charged with terrorism-related offences. The report mentions at various points that ASIO officers need to be more careful about ensuring the person is not intimidated or misled, and need to be careful about assuming much knowledge on the part of the person they are approaching, eg re ASIO powers, what they can/can't do, can they question/detain you, difference between ASIO and AFP -- especially when the person may have views of government authorities which are shaped by the activities of particular agencies in some overseas countries. AMCRAN has been warning of the need for the community to be educated about these powers, and more still needs to be done. Police and intelligence agencies need to be more transparent with the community in addressing rights and obligations. 
Sedition offences 
The sedition offences have a significant impact on the ability of the community to express its views. The offences have a particular chilling effect on Muslim community groups who may wish to express legitimate support for self-determination struggles, or solidarity with Muslims who live under oppressive regimes or various kinds of occupying forces. This is particularly the case as the law makes no distinction between legitimate liberation and independence movements and terrorism. Examples include human rights violations by the Israeli Defence Force against Palestinian civilians and groups calling, on the basis of things like the torture in Abu Ghraib, for America and its allies to be forced out of Iraq by any means necessary. It is our view that this perspective, while unpalatable to some, should not be criminalized. 
We are concerned that the sedition offences are contributing to the normalisation of Islamophobia in government policy and in the general community, and that any discretionary use of the legislation in targeting so called Muslim ‘extremism’ licenses the over-policing of Muslims. We are also concerned that the current climate of institutionalised Islamophobia, may lead to the criminalisation of statements made by Muslims as ‘incitement’ where there may otherwise be no evidence of violent acts which threaten the safety of the public. 

The interface of religious, political and cultural aspirations 
5. Citizenship and Australian values have emerged as central issues, how do you balance integration and cultural preservation? 
The problem with "Australian values" is that they are subjective and there is no easy way (within a legislative framework) to test whether someone "adheres" to Australian values. For example, the "Values for Australian Schooling" (http://www.dest.gov.au/ministers/nelson/9_point_values_with_flag_only.pdf) are more or less universal -- and almost any faith-based community would adhere to these values. At the same time, it is obvious that the then Education Minister Brendan Nelson who delivered the ultimatum to Muslims to adhere to Australian values “or clear off” was part of a government that at least superficially appeared to violate several of the tenets of these values, for example, by incarcerating children as part of its "Pacific solution" (these seems to violate the principles of compassion, and of a "fair go"). It is hard to introduce processes (such as for citizenship tests) that simultaneously: (a) are objective (b) do not impose limits on freedom of belief (c) are representative of the wide spectrum of values and beliefs held by Australians. 
AMCRAN is of the view that citizenship and immigration should be based on objective criteria (such as the points-based immigration system). It is our view that people should not be obligated to assimilate; it is our belief that Australian culture is sufficiently rich that it needs no coercion to force people towards it (especially in the Australian milieu). If people are behaving outside of the bounds of the law, that is obviously another matter, but so long as they respect the laws of the country, people should be considered to meet the bar for being "Australian". 
8. Is there a role for religious voices, alongside others in the policy debates of the nation? 
AMCRAN's view is that religious voices bring a crucial perspective into the debate and is therefore a key input into the policy debate. Unless one holds the view that religion is strictly limited to one's personal behaviour, and has nothing to say about justice, fairness, society or economics, then religion must be allowed to have a role in the policy debates of the nation. This is especially the case for Muslims, who see Islam as a way of life, more than a purely ritual or personal religion.
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