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Foreword
The Catholic community has participated in Australian society since European settlement (and officially since the first clergy were authorised in 1821) with various degrees of individual and organisational freedom. 

These comments on the Discussion Paper draw on that experience, as well as on the experience of the Catholic Church in other places, where rights to religious freedom vary significantly.

The Australian Catholic Bishops Conference is the national and permanent institution of the bishops of the Catholic Church through which they exercise their pastoral ministry collegially.

There is a significant body of research and academic comment on the many issues raised in the Discussion Paper.
 Other institutions of the Catholic Church, individuals and Catholic academics will also contribute to the discussion from their own perspectives.
In a pluralist democratic society, the fundamental principles of freedom of speech, freedom of assembly and freedom to hold and express particular religious beliefs are of vital importance. These principles underpin society and strengthen social cohesion. 

These comments on the Discussion Paper set out some of the fundamental issues that inform the Church's position on religious freedom and on the implementation of religious freedom in our pluralist society. 

The format draws on an earlier publication of the NSW/ACT Catholic Bishops -– Statement on Religious Freedom (April 2001).
Archbishop Philip Wilson
President

Australian Catholic Bishops Conference

Introduction

Religious freedom is one of the essential freedoms of a pluralist and democratic society. 

In this societal context the rights of individuals, groups and the general community may come into conflict with each other. Importantly, however, rights cannot be separated from responsibilities to individuals and communities. 

The resolution of conflict, whether real or perceived, requires wisdom, sensitivity and tolerance. So great are the claims of religious freedom in a democratic society, however, that, unless individual safety or public order are threatened, religious freedom must be respected and permitted to be exercised freely. 

Even at times when a nation might have reason to take measures derogating from its human rights obligations, there must be respect for the cultural and religious identity of groups susceptible to alienation or vilification. In the face of terrorism, for example, the Church maintains that criminal responsibility for offences against individual safety or public order is always personal and cannot be extended to the religions, nations or ethnic groups to which particular offenders may belong.

The Catholic Church is committed to promoting human dignity and the legitimate rights of all peoples and each individual. In stating that religious freedom is a paramount right, the Church's position is in harmony with the beliefs and values expressed in major international statements, Declarations and Covenants of the United Nations, concerning human rights and religious freedom. 

Irrespective of any view on the worth or otherwise of overarching laws, in the nature of a Bill or Charter of Rights there is growing concern within the Catholic community over the restricted extent to which legislation works to protect religious freedom, including the religious rights of Catholics. This concern, and some would say scepticism, is based on the experiences of the Catholic Church in a number of countries and states where, for example, application of anti-discrimination legislation has resulted in the erosion of the Church’s freedom to conduct its mission in accordance with its values.

This scepticism has been deepened by the recent experiences of the total failure of the Victorian Charter of Rights and Freedoms adequately to protect the right of conscientious objection of Catholic doctors and other health professionals in the context of the compulsory referral for abortion.

The growing trend to erode religious freedom has the potential to compromise the mission of the Church and inhibit the exercise of the religious freedom of its agencies.  

If religious freedom is to be acknowledged, it is necessary to identify the framework for the future assessment of legislative and other changes affecting rights and the expression of religious freedom in Australia. 
Church Teaching on Religious Freedom

The Catholic Church's teaching on the rights of individuals and of communities to social and civil freedom in religious matters is articulated in the Second Vatican Council's Declaration on Religious Freedom:
… the right to religious freedom has its foundations in the very dignity of the human person, as this dignity is known through the revealed word of God and by reason itself. The right of the human person is to be recognized in the constitutional law whereby society is governed and thus it is to become a civil right. (Declaration on Religious Freedom, 2) 
Pope John Paul II stressed the central importance of religious freedom by affirming:
Religious freedom, an essential requirement of the dignity of every person, is a cornerstone of the structure of human rights, and for this reason an irreplaceable factor in the good of individuals and of the whole of society, as well as of the personal fulfilment of each individual. It follows that the freedom of individuals and of communities to profess and practice their religion is an essential element for peaceful human co-existence ... The civil and social right to religious freedom, inasmuch as it touches the most intimate sphere of the spirit, is a point of reference for the other fundamental rights and in some way becomes a measure of them. (Message for the 21st World Day of Peace, Religious Freedom: Condition for Peace [8 December 1987], cited in Christifideles Laici, n. 39) 

International Conventions

Every significant international instrument of the United Nations concerning human rights since the proclamation of the 1948 Declaration of Human Rights contains specific and unqualified reference to the inherent and inviolable dignity of every human person. 

The right to profess and to practise religious belief is a fundamental right. All of the following documents refer to either the right to freedom of thought, conscience and 
religion, or the right of parents to educate their children, or to have them educated, according to their religious and moral beliefs and traditions:

· Universal Declaration of Human Rights 1948, 

· Convention against Discrimination in Education 1960, 

· International Covenant on Economic, Social and Cultural Rights 1966, 

· International Covenant on Civil and Political Rights 1966, 

· International Convention on the Elimination of All Forms of Racial Discrimination 1966. 

In addition, the United Nations Declaration on the Elimination of All Forms of Intolerance and of Discrimination Based on Religion or Belief 1981 (the Religion Declaration) attempts to define more precisely, but not exhaustively, certain protections for religious freedom. It is evident that an important object of this instrument is to protect individuals and religious groups from undue intrusion, either by the state or any other body, into their ethos, principles and conduct of religious practice. 

International instruments, such as the Religion Declaration, are not of themselves or as a matter of right, part of the domestic law of Australia. As part of the body of international law, however, such documents can perhaps best be regarded as points of general reference. 
The High Court of Australia said in the landmark Mabo decision: 

…the common law does not necessarily conform with international law ... [But international law is] a legitimate and important influence on the development of the common law, especially when international law declares the existence of universal human rights. [Mabo v State of Queensland (No. 2) (1992) 175 CLR I at 42 per Brennan J]
Religious Freedom in Australia 

Australian citizens assume the existence of religious freedom in Australia. Citizens act on the expectation of the existence of religious freedom as an integral aspect of civil life and this religious freedom is presumed to be protected by the State.

Apart from s.116 of the Commonwealth Constitution, the various Commonwealth and State anti-discrimination laws impact on religious freedom.

Usually, there are exemptions or exceptions predicated on some, albeit limited, recognition of religious freedom. Often, the exception is expressed either in terms of there being a ‘genuine occupational qualification' or a ‘religious susceptibilities' exception, such as that set out in s. 3 Human Rights and Equal Opportunity Commission Act (Cth).

The Catholic Church has found, in some instances, that these exemptions have been narrowly interpreted and have not taken into account the importance for Catholic institutions of being able to organise their activities and employ staff in a way that is consistent with the Church’s belief and practice.

Foundation Principles 
The Catholic Church does not accept the notion that religion is purely a private and personal matter and that its expression in the public forum is inappropriate. Public expression and engagement in the civil and political life of Australia is integral to the pastoral life of the Church and the way the Church seeks to express its faith in service of the wider community.
Catholics will judge any proposed amendment to existing laws or any future human rights legislation by reference to the extent to which it will protect the right to religious freedom, not only for themselves but for all religions.

The following four questions illustrate the principles that are relevant:

1. Generally does the law comprehensively protect the free practice, expression and participation of religion free from undue interference and limitation by reference to other claims and considerations?
2. Does the law comprehensively protect the right of the Catholic Church, its institutions and agencies, such as parishes, schools, universities, hospitals, aged care facilities and welfare agencies, to employ their staff by reference to religious affiliation and commitment for such intrinsically religious purposes as religious instruction, formation and pastoral care, but more widely for the purpose of supporting and promoting the relevant entity’s Catholic mission and identity?
3. Does the law comprehensively protect the right of Catholics freely to exercise a conscientious objection against involvement in practices contrary to their faith and free of both direct and indirect negative consequences?
4. Does the law comprehensively protect the right of Catholics freely to express religious and ethical positions based on their faith without restriction, notwithstanding such positions may not be accepted by others?

All those who choose to work in a religious organisation have a significant responsibility to maintain the religious integrity of the organisation. It is a reality that individuals have an impact on the culture of their organisation and also represent it and the Church to the wider community in a variety of ways. It is a reasonable expectation by religious organisations that those who choose to work in them do not compromise or ‘injure' by word or action those religious and moral principles from which the agencies derive their foundational beliefs. 
The Catholic Church recognises that there are tensions between claims of freedom of religion and the need of the State to balance competing interests. Since the right to religious freedom is exercised within society, it, and other rights claims, ought to be subject to ordinary laws designed to safeguard the public interest. ICCPR article 18.3 permits

... such limitations as are prescribed by law and are necessary to protect public safety, order, health or morals or the fundamental rights and freedoms of others.

Legislation should not be used as a means to redefine the teaching of the Church and its religious freedom.   

In particular, it would be a denial of the Catholic community’s right to free exercise of religion, and hence unjustly discriminatory, to require, as a condition of government funding to its various institutions, that they or their staff be required to act in a way that is contrary to Catholic faith and practice.

Conclusion

The Catholic Church seeks to promote harmony within society and, importantly, through its relevant institutions and agencies, as is evidenced by its various services and activities within Australian society.  
Society, and some community expectations, change over time but there are some fundamental rights that cannot change.  Balancing these fundamental rights with community expectations, especially regarding religious freedom, is a challenge for our whole community.  
Through its relevant institutions and agencies, the Church is willing to engage in study and dialogue to define more precisely how the various competing claims of groups within society are to be acknowledged and expressed in law.
_______________

January 2009
�  For a convenient summary of Church statements on the theme of human rights see Compendium of the Social Doctrine of the Church, Pontifical Council for Justice & Peace, St Paul Publications, Strathfield, 2004, especially chapter three, ‘The Human Person and Human Rights’. See also A Milestone for the Human Family A Pastoral Letter issued by the Catholic Bishops of Australia to mark the 50th Anniversary of the Universal Declaration of Human Rights 10 December 1998 http://www.acbc.catholic.org.au/bc/jdep/1998121010.htm




















� Compendium of the Social Doctrine of the Church, Art. 514. 









